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STATEMENT OF QUESTIONS PRESENTED 

1. Whether the evidence was sufficient to prove that ap¬ 
pellee took an oath of allegiance to Italy as an incident of 
his service in the Italian Army. 

2 . Whether appellee's entry into the Italian army in 1935. 
and the oath which lie took as an incident thereof, were 
voluntary within the meaning of the 1907 expatriation 
statute. 
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Statement of questions presented 
Jurisdictional Statement 
Statement of the Case 
Statutes Involved 
Summary of Argument 


Argument: 

I. The Evidence Was Abundantly Sufficient to Prove That 
Appellee Took an Oath of Allegiance to Italy in Con¬ 
nection With His Military Service: 

A. The evidence teas clear that appellee took an oath 

in connection with his Italian military service 13 

B. It was undisputed at the trial, and adequately 

proved, that Italian law required an oath of alle¬ 
giance of soldiers 14 

C. Any possible oath required in connection with for¬ 

eign military service is an oath of allegiance 
within the meaning of the 1907 statute 15 

D. The District Court did not make a finding as to 

whether appellee took an oath of allegiance to 

Italy .’. IS 

II. Within the Requirements of the 1907 Expatriation Act, 


Appellee's Entry into the Italian Army, and Consequently 
the Oath which He Took as an Incident Thereof, Were 
Not the Result of Duress: 

A. The test applied by the District Court as to what 

constitutes duress under the 1907 expatriation 
statute was erroneous . IS 

B. As appellee voluntarily subjected himself to the 

Italian conscription laic and to Italian jurisdic¬ 
tion, with full knoicledge that it would result in 
his induction into the Italian army, his subse¬ 
quent induction into the army and the oath which 
he took as an incident thereof, were not the result 
of duress . 23 

C. The proof was sufficient to shoic that appellee, at 

the time of his induction into the Italian army 
in 1935, had a genuine desire to enter the army 


ami entered willingly . 2S 

Conclusion . 30 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Xo. 11,369 


Dean Achesox, Secretary of State, appellant 

v. 

Rosario Maenza, appellee 


OX APPEAL FROM THE EXITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an action for a declaratory judgment as to whether 
appellee is a citizen of the United States. The District 
Court had jurisdiction to act under the provisions of 28 
U.S.C. 2201 and Section 503 of the Nationality Act of 1940, 
54 Stat. 1171 (S U.S.C. 903). The judgment of the District 
Court was entered on October 31. 1951 (J.A. SI), and 
the notice of appeal was filed on December 28,1951 (R. 120). 
Jurisdiction of this Court is invoked under 28 U S.C. 1291, 
2201. 


(1) 
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STATEMENT OF THE CASE 5 

Appellee was born in Cleveland, Oliio on July 29,1912, the 
son of citizens of Italy. Under Italian law a child born of 
Italian citizens is a citizen of that country. Thus at birth 
appellee was a citizen of both the United States and Italy. 
(J-A. 31.) 

When IS months old he was taken by his parents to Italy, 
where he remained with his grandmother, attending school, 
until 13 years of age, his mother having died and his father 
having returned to the United States in 1914. In 1923 he 
returned to this country to live with his father in Cleveland. 
(J.A. 41. 90, 101a.) He attended school in Cleveland for 
three years, until 192S, learning to read and write English 
(J.A. 41-42, S2,101a). Upon quitting school he worked in his 
father's store for about three months (J.A. 41. 101a). He 
then worked, beginning in 192S, for the Nut Products Co., 
Cleveland, for six or seven months. In connection with this 
job he obtained a birth certificate at the city hall. Cleveland, 
Ohio, showing that he was born there. For one year after 
the job with the Xut Products Co. had ended, he worked 
on a peddling truck in Cleveland. Thereafter, until he left 
Cleveland for Xew York in December 1932. he was unable 
to obtain steady work, working at “short jobs, but nothing 
to amount to anything.” (J.A. 34, 92.) 

In 1932 appellee's grandmother in Italy received a letter 
from the Italian government which she forwarded to him 
notifying appellee that he must report for duty and serve 
for IS months in the Italian army (J.A. 42. 92). Upon re¬ 
ceiving this letter, as he was unable to obtain steady work, 
appellee was “anxious to get back” to Italy “to sign up” 


1 It was clearly demonstrated at the trial that appellee’s testi¬ 
mony was unworthy of belief i.T.A. 44-69 >. Accordingly, the trial 
judge concluded during the trial that his credibility was completely 
destroyed (J.A. 66 • and stopped further cross-examination as to 
his credibility (J.A. 61. 66-6S>. Likewise, the judge opened his oral 
opinion with a statement to that effect, stating that “There are 
many * * * lies and discrepancies in his testimony. Consequently 
the Court will not predicate any findings on his testimony alone" 
(J.A. 75L Consequently, this statement shall for the most part 
ignore appellee's testimony at the trial except where it accords with 
other credible evidence. 
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in the Army. On August 18, 1932, he went to the office of 
the Royal Consulate of Italy, Cleveland, Ohio, and enrolled 
as a Levy (draft) Soldier, class 1912, Messina Military 
District, which was the district where his grandmother 
lived. At that time he had one of his short jobs, so he 
thought it best to keep it until he could get some money 
together before making the trip to Italy. Accordingly, 
he executed, under oath, a Declaration of Exemption from 
Military Service." In this Declaration he swore that he was 
born in Italy. He was thus enrolled and excused from 
military service because of his residence abroad. 2 3 (J.A. 92, 
95. 104,10(1.) The Italian Consul at that time told him that 
“If von want to go to Italv to serve in the armv, vou can go: 
if vou don't want, vou don't have to go” (J.A. 42. 43). When 
he went to the Italian Consulate he knew he was an Ameri¬ 
can citizen (J.A. 42) but also thought he was an Italian 
citizen (J.A. 92). 

A few months later, in December 1932, appellee went to 
his sister's place in New York. He did not obtain work 
there and after two months, in late February or early March 
1933. he went aboard the Italian liner, SS Saturnia. as a 
stowaway. He knew the ship was going to Boston to embark 
passengers and thence to Italy. Since he was unable to ob¬ 
tain work, he wanted to go to Italy and join the army. (J.A. 
4S-49. 92. 97.) 

During the trip to Boston, he was discovered, and on 
reaching Boston he was arrested by the local police on 


2 At the trial appellee claimed that at that time he did not know 
how to read or understand Italian, thus did not know what was in 
the Declaration (J.A. 42-43 >. His Italian military record shows 
that at the time of his enrollment he could read and write (J.A. 
104>. Moreover, one year later, while detained by the American 
Immigration authorities in Boston, he wrote the Italian consul in 
Boston receiving a reply in Italian which he obviously understood 
(J.A. 93». and in 1935. after having been in Italy for two years, 
he wrote his sister in Italian iR. 1321. It is also significant that 
in 1933 when he was attempting to prove that he was born in 
Italy, he produced the Declaration as evidence thereof (J.A. 95'. 

3 Italian law exempted citizens living abroad from military 
service in time of peace. Ill Hackworth. Digest of International 
Law, 1SS. 
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March 5. On March 7 he was taken into custody and de¬ 
tained by the Immigration authorities. He informed them 
under oath on March 13 that he was born in Italy and had 
entered the United States as a stowaway in 1926. To sup¬ 
port his contention that he was not an American citizen, he 
produced his Declaration of Exemption from Military Serv¬ 
ice issued by the Italian Consul in Cleveland which showed 
that he was born in Italy. (J.A. 94-96.) Although he had in 
his possession the birth certificate which he had obtained in 
1928 showing that he was born in Cleveland, Ohio, he did 
not show it to the authorities (J.A. 49, 92). He made the 
claim that he was not an American citizen in order that he 
would be deported and thus secure free transportation to 
Italy (J.A. 46). Consequently, he was ordered deported 
(J.A. 9S). 

Appellee was continued in detention until September 2, 
1933 while a check was being made to determine whether 
lie was born in Italy (J.A. 49). On that date, when con¬ 
fronted with evidence that he was born in Cleveland, Ohio 
(J.A. 49), he admitted this fact and produced the birth 
certificate which lie had had in his possession during the 
entire six months of his detention (J.A. 90). He explained 
the reason for his false claims and testimony thus (J.A. 
92): 

Q. Why did you testify under oath that you were 
born in Italy, and that you were a citizen of that coun¬ 
try, when you knew very well that you were born in 
Cleveland, Ohio? 

A. Well, when I was taken to Italy by my parents 
when I was a babv, I was registered there, and I thought 
that I was a citizen of Italy because of that. Then when 
I came back to the United States, the Italian Govt, 
wrote my grandmother in the old country that I would 
have to serve in the Italian Army for eighteen months. 
She sent this letter to me, and I was anxious to get 
back there to sign up. 

• t • t • 

Q. Do you still desire to go to Italy? 

A. Yes, that is whv I came to Boston bv boat. Now 

• * 

that I am not working I would just as soon go over and 
join the army. 






Ho was then asked (J. A. 93): 


Q. If you are released from this station where do you 
intend to go? 

A. Back to Italy. The Italian Consul here in Boston, 
has promised to help me. He has sent me this letter. 
(Presents letter written in Italian addressed to Rosario 
Maenza. Immigration Sta., East Boston. Mass. Letter 
is translated by Immigrant Inspector Galotti, as fol¬ 
lows: “Office of Consular General of Italy. Boston, 
Mass.. 28 August. 1933: To Rasario Maenza, Immigra¬ 
tion Sta.. East Boston, Mass. 


In answer to yours of the 26th instant, you are ad¬ 
vised that I will try to repatriate you with a consular 
ticket on the motor vessel “Saturnia" sailing for Italy 
from this port. September 10th. It is necessary for 
you to call at this office and produce your application 
for repatriation, and to pay eight dollars for food and 
passage which is to be charged you. 

Signed: - -. It. R. Console-Generale 

(Ammao)." 


Q. How much money have you ? 

A. Just eight dollars. 

s_ 

On that day, September 2, appellee was released by the 
Immigration Authorities, it having been concluded that 
he was a citizen of the United States (J. A. 93). He com¬ 
pleted arrangements with the Italian Consul in Boston for 
his return to Italy, and eight days later, September 10, 
sailed for Italy on the SS Saturnia, with traveling papers 
provided by the Italian Consul, arriving in Italy on Septem¬ 
ber 22 (J. A. 52-55, 58, 82)J 


4 At the trial appellee claimed that after the Italian Consul in 
Boston had written the letter to him on August 2S. he learned that 
appellee was not born in Italy and that, when appellee went to see 
the Consul, he told appellee that he was not a citizen of Italy and 
required him to pay the fare of $75. Appellee claimed that he had 
$43 which he paid on his fare and was supposed to pay the other 
$32 later. (J.A. 53. 55.1 He did not explain, however, how he 
obtained the $43 as he had only $8 eight days previously. 

Since the trial court concluded that appellee's credibility was 
wholly destroyed and stopped further cross-examination, we think 
it not* amiss to point out. as it goes only to his credibility and may 
have been brought out had full cross-examination been permitted. 
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On February 4. 1935' appellee went to the American 
Consulate at Palermo, Italy and partially filled out papers 
in application for an American passport to the United 
States (J. A. S2-S4). lie had not completed his papers 
(.T A. H4-65) when two months later, on April 6, 1935, he 
entered the Italian Army pursuant to Italy's conscription 
law under which he had enrolled in Cleveland (J. A. 32,104). 
He served in the army for 17 months, being indefinitely dis¬ 
charged on September 19, 1936 (J. A. 32. 105). 

After his discharge, appellee visited the American Con¬ 
sulate at Palermo seeking a passport to the United States 
(J. A. GS). which was denied on March IS. 1937, on the 
ground that he had expatriated himself by taking an oath 
of allegiance to the King of Italy (J. A. 3S). 6 


that the Boston Immigration file. Deft. Ex. 1. discloses that it was 
the Italian Government which discovered that appellee was born 
in the United States and that the Italian Consul in Boston so 
informed the Immigration Service on August 23. 1933 (see letter, 
dated August 23. 1933. Deft. Ex. 1). prior to both appellee’s letter 
to the Consul and the Consul’s reply. Moreover, appellee was a 
citizen of Italy under Italian law though not born there (J.A. 31). 
See also III Hackworth 1SS. 

There is no credible admissible evidence in the Record of appel¬ 
lee’s activities from September 22. 1933 to February 4. 1935. 
Appellee offered as evidence two letters written by him to his 
sister in New York during this period, which were excluded by the 
trial judge as self-serving declarations (R. S6. SS>. In the first, 
dated September 17. 1934 (J.A. S6>. appellee stated, in reply to 
his sister’s question as to whether he would like to come back to 
the United States, that he would like to do so but if he did he 
couldn't get any work and would have to just look at the streets. 
He also asked her to secure at the Cleveland city hall a copy of his 
birth certificate and send it to him as soon as possible. In the 
second one. dated November 27. 1934 (.T.A. SS>. he stated that 
he had desired the birth certificate in order to obtain a passport 
to the United States but that he no longer needed it for he had 
written the American Consul who had informed him that he would 
need his fare in order to return. He then asked her to write for him 
a letter to the President of the United States requesting money for 
his return trip. 

6 Appellee’s testimony that after his release from the army he 
sought a passport which was denied on the ground that he had 
expatriated himself is corroborated by the ‘‘Opinion of the Officer 
taking Affidavit" and ‘‘Certificate of Expatriation." contained in 
Deft. Ex. 4. These documents, as well as others contained in Deft. 
Exs. 2 and 5. were excluded as evidence by the District Court and 
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Thereafter appellee served on three occasions in the 
Italian army, a training period of four months in 1939, and 
twice during the war, for four months in 1940 and for two 
years from 1941 to 1943 (J.A. 32, 103). 

After the conclusion of World War IT, appellee a era in 
attempted to obtain an American passport through the 
American Consulate at Palermo. At that time, on August 
12, 1947, appellee swore that he had never performed mili¬ 
tary service in Italy, presenting a military certificate from 
his home commune showing that he was exonerated from 
such service (J. A. 102). 

In an affidavit, dated July 23, 1949 (J.A. 99-100) he ad¬ 
mitted his military service hut claimed that it was per¬ 
formed against his will and after protest at the American 
Consulate. 7 In the same affidavit he swore that he went to 
Italy in 1933 as a seaman on an American ship and missed 
the ship on its departure. At the trial he claimed that this 
affidavit was prepared by his lawyer with information fur¬ 
nished by his father, who did not know how he went to Italy, 
and that appellee was unable to read it, having forgotten 
English (J. A. 36-37). s He explained that his father had 
just assumed that that was the only method by which he 
could have gotten to Italy (J.A. 39). However, the 1949 affi¬ 
davit also stated that appellee made arrangements in 1933 
with the Italian Consulate at Boston for transportation to 

Italv for $10, hut was unable to obtain the monev and did not 
» • 

travel in that manner. Thus, whoever wrote the affidavit 
was obviously aware of the method by which appellee had 
in fact gone to Italy. 

In a sworn Application for a Certificate of Identity (J. A. 
101), dated November 2. 1950, made to secure admission 

are not printed in the Joint Appendix, though contained in the 
record on file with the clerk. Only those portions of Defendant's 
Exhibits which were admitted in evidence are printed in the Joint 
Appendix. 

7 This was his claim at the trial i J.A. 37-41. 63-64t. but there was 
no credible evidence to support this claim. 

s However, at the trial, a year later, he was able to read and 
write English (J.A. 57>. Throughout the trial anpellee claimed 
to have forgotten and regained knowledge of both English and 
Italian at all times convenient to his interests (See J.A. 42-43. 
57-601. 
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to the United States to prosecute this action, appellee re¬ 
peated this story as to the method by which he had crone 
to Italy in 1933 (J. A. 102). He also swore that he was 
“forced to join the Italian Army under threats, and forced 
to take some kind of oath the importance of which [he J did 
not know or understand, without any intention of relin¬ 
quishing: [his] U. S. citizenship” (J. A. 101, 101a). 

At the trial, appellee admitted that he had told his attor¬ 
ney who prepared the certificate that he had taken an oath 
in connection with his military service (J. A. 70). But he 
denied that he in fact did take an oath when he entered the 
Italian army, explaining: (J. A. 38. 41): 

Q. [By Mr. Richey, appellee’s counsel] Will you 
describe the circumstances surrounding: the manner in 
which you were able to yet out of taking an oath of 
allegiance to the King: of Italy? 

A. Because I went all alone: I didn't go in a group, 
like up there they uo in the army in a group together. 
When I went in the army, the Italian Regiment was 
formed already. 


Q. [By Mr. Richey] Did you take an oath of al¬ 
legiance in connection with your military service the 

second, third and fourth times vou were in the armv? 

• * 

A. Xo: they don’t take no allegiance after the first 
time thev cro in the armv: they don't take no more oath 
of allegiance. [Italics added]. 

There was admitted in evidence without objection, a cer¬ 
tificate under seal of the Italian Military Department, under 
date of January 31. 1930. showing that the Italian Regula¬ 
tions of Military Discipline, edition of December 1. 1S72, 
required all persons who enter the army to take the following 
oath (J. A. 107): 

I swear to be faithful to the King and to his royal 
successors: to obey loyally the Statutes and the other 
laws of the State and to fulfil all the duties of my posi¬ 
tion with the sole aim of the inseparable good of the 
King and of the Country. 
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At the time this certificate was offered in evidence, ap¬ 
pellee's counsel stated (.T. A. 74): 

I don't object, but I don't see where it is relevant in 
this case; I think we could almost stipulate to that, be¬ 
cause a dual national is certainly subject to the laws of 
Italy, and it doesn't show where this man took an oath 
of allegiance. As I say, I have no objection to its 
being in. 

At no time during the trial did appellee or his counsel con¬ 
tend that appellant had not proved the Italian law as to the 
requirement of an oath of allegiance of Italian soldiers.® 

At the conclusion of the trial the District Court (Judge 
IIolt/.otT) delivered an oral opinion (J. A. 73-77) holding 
that (1) appellee was unworthy of belief and that “the Court 
will not predicate any findings on his testimony alone” (J.A. 
75), (2) that appellant did not prove that appellee took an 
oath of allegiance, for there “is not even any competent evi¬ 
dence that in 1935 an oath of allegiance was exacted of each 
member of the Italian Army," and appellant "should estab¬ 
lish at least that the Italian law required the administration 
of an oath of allegiance at the time” (J. A. 76), 10 (3) that 
appellee's military service after 1940 11 was involuntary 
(J. A. 76), and (4) that appellee had never become expatri¬ 
ated (J. A. 77). The court then directed that counsel sub¬ 
mit findings of fact and conclusions of law (J. A. 77). 

The court, however, deleted from the findings and con¬ 
clusions thus submitted (J. A. SO) a finding that “Plaintiff 


9 In a trial memorandum submitted by appellee’s counsel to the 
court and defendant’s counsel isee R. 3-4). appellee's counsel 
had stated (p. 10): “It is generally conceded that upon induction 
into the Italian army, an oath of allegiance is required as an 
incident of such Italian military service. Ill Hackworth, Digest 
of International Law. 376.” This memorandum is not in the record. 

10 The court had previously stated that appellee’s sworn admis¬ 
sion that he took some kind of oath was insufficient to establish 
that it was an oath of allegiance (R. 100). 

11 The 1907 law. infra . p. 10. provided that the taking of an 
oath of allegiance to a foreign country was an act of expatriation; 
the Nationality Act of 1940 added other acts of expatriation, in¬ 
cluding service in a foreign military organization (54 Stat. 1168; 

sr.s.c. sod. 
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did not take an oath of allegiance in connection with his 
military service** (J. A. 80), and predicated his holding 
solely on the ground that “Plaintiff did not lose his citizen¬ 
ship of the United States and did not become expatriated 
under the Act of March 2, 1907 or under Section 401 (c) of 
the Nationality Act of 1940 (8 U.S.U.A. 801(c)) because his 
service in the Italian Army was involuntary" (italics 
added). This conclusion of law was based upon only three 
findings of fact, (1) that appellee “made an application for 
a United States passport to return to the United States on 
February 4. 1935,** (2) that Italy had a conscription law 
and (3) that appellee “was conscripted and inducted into 
the Italian Army.” 


STATUTES INVOLVED 

Section 2 of the Expatriation Act of March 2, 1907, 34 
Stat. 122s. provided in pertinent part: 

That any American citizen shall be deemed to have 
expatriated himself • • • when he has taken an oath 
of allegiance to any foreign state. 

Section 402 of the Nationality Act of 1940, 54 Stat. 1169 
(S U.S.C. 802) provides: 

A national of the United States who was born in the 
United States or who was born in any place outside of 
the jurisdiction of the United States of a parent who 
was born in the United States shall be presumed to have 
expatriated himself under sub-section (c) 12 or (d) 13 
of section 401, when he shall remain for six months or 
longer within any foreign state of which he or either of 
his parents shall have been a national according to the 
laws of such foreign state, or within any place under 
control of such foreign state, and such presumption 
shall exist until overcome whether or not the individual 
has returned to the United States. Such presumption 
may be overcome on the presentation of satisfactory 
evidence to a diplomatic or consular officer of the United 
States, or to an immigration officer of the United States, 
under such rules and regulations as the Department of 
State and the Department of Justice jointly prescribe. 

12 Service in foreign military organization. 

13 Performing service in foreign office for which only nationals 
of such state are eligible. 
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SUMMARY OF ARGUMENT 

I 

A. Appellee’s sworn admission in 1950, undisputed In¬ 
credible evidence, that he took some kind of oath when he 
entered the Italian army was sufficient to prove that fact. 
Indeed, especially strong 1 evidence is necessary to overcome 
such an admission. 

B. It was undisputed at the trial that Italian law required 
an oath of allegiance of soldiers. Defendant’s Exhibit 6, 
admitted without objection, showing that the Italian Mili¬ 
tary Regulations, 1872 ed., required all soldiers to take an 
oath of allegiance, was intended by the parties to be proof 
of the Italian law. In addition, a law once proved to exist 
is presumed to continue in force where there is no evidence 
to the contrary. The proof that Italian law required an 
oath of allegiance of Italian soldiers added to appellee’s 
admission that he took some kind of oath was adequate to 
prove that he took an oath of allegiance to Italy. 

C. Even if the law was not proved, any possible oath re¬ 
quired in connection with military service is an oath of 
allegiance within the meaning of the expatriation statute. 
For any such oath would obligate the soldier to serve the 
foreign country in battle, the highest form of allegiance, 
inconsistent with allegiance to the United States. An oath 
within the meaning of the statute may be in any form which 
subjects the individual to the foreign state and may be of 
temporary duration. 

D. The District Court did not make a finding as to 
whether appellee took an oath of allegiance to Italy, as it 
deleted from the proposed findings of fact one that he did 
not. In the circumstances of this case, the question whether 
appellee took an oath of allegiance is a matter of law. For 
that issue turns on the legal effect of documentary evidence 
which was undisputed by credible evidence. 

II 

A. The District Court based its conclusion that appellee's 
entry into the Italian army was involuntary on the fact that 
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he entered pursuant to a conscription law. It apparently 
held that any such induction in Fascist Italy was involun¬ 
tary and under duress. The court disregarded all the evi¬ 
dence showing that appellee desired to enter the Italian 
armv and that he voluntarilv and knowinglv submitted him- 
self to the Italian Military law. 

All individuals who enter a country’s army pursuant to a 
conscription law do not do so under duress. For duress is a 
condition of mind. All the circumstances attending the 
individual’s entry into the army and the reasonable infer¬ 
ences to be drawn therefrom must be considered to deter¬ 
mine the state of mind of the individual. Thus the District 
Court applied an improper test as to what constitutes duress 
under the expatriation statute. 

B. Appellee voluntarily enrolled under the Italian con¬ 
scription law at the Italian Consulate in Cleveland, Ohio, in 
order to lay a foundation for his subsequent entry into the 
Italian army. He then went to Italy for the purpose of 
entering the Italian army, with full knowledge that he would 
be inducted after arriving there and would be required to 
take an oath of allegiance to Italy in connection with his 
military service. Hence his subsequent induction and oath 
were not done under duress within the meaning of the ex¬ 
patriation statute because he knowingly placed himself in 
a position from which, he was drafted. Having voluntarily 
entered into the condition with notice of the consequences, 
lie is bound by the legal consequences of his expatriating act. 

C. In addition, the proof was sufficient to show that ap¬ 
pellee, at the time of his induction into the Italian army in 
April 1935, had a genuine desire to enter the army and 
entered willingly. For there is a compelling inference, 
unrefuted by any credible evidence, that appellee’s desire to 
enter the Italian army continued to the time he did enter. 
The facts that appellee delayed entering the army for 18 
months and that, before such entry, he had an equivocal 
desire to return to the United States, are not inconsistent 
with his desire to enter the Italian army and do not indicate 
a change of mind. For there is nothing in the record to 
show that he had an opportunity to enter the army before 
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April 1935, particularly under Italy’s universal military 
training system. Such systems do not always accord the 
individual freedom of choice. 

Moreover, in view of the then Italian policy of not calling 
to service dual citizens who had given up their residence in 
America and established residence in Italy until they had 
been there for two years, it is doubtful that appellee would 
have been called to service after having been in Italv onlv IS 
months unless he was willing to serve. 

o 

ARGUMENT 

I 

The Evidence W as Abundantly Sufficient to Prove That 
Appellee Took an Oath of Allegiance to Italy in Connection 
with His Military Service 

A. The evidence was clear that appellee took an oath in 
connection with his Italian military service .—As pointed 
out in the statement, appellee stated in his sworn Applica¬ 
tion for Certificate of Identity, which he executed on No¬ 
vember 2, 1950, to secure admission to the United States 
in order to prosecute this claim, that he was forced to 
take some kind of oath in connection with his military serv¬ 
ice. lie also admitted at the trial that he had so informed 
his attorney who prepared the certificate. Although at the 
trial appellee denied that he took an oath, explaining that 
he escaped taking the required oath because under Italian 
practice the oath was administered to the regiment as a 
group and that he did not join his regiment until after the 
oath had been administered to it, his testimony was un¬ 
worthy of belief and the District Court so found. 

Certainly appellee’s sworn admission that he was re¬ 
quired to take some kind of oath when he entered the army, 
undisputed by credible evidence, is sufficient to establish 
that he took some oath. Indeed, especially strong evi¬ 
dence is necessary to overcome such an admission. See 
Pence v. United States . 316 U.S. 332. 14 


14 It has been held that a showing that the law required an oath 
raises a presumption that one was taken. United States ex rel. 
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B. It was undisputed at the trial, atid adequately proved . 
that Italian law required an oath of allegiance of soldiers. 
—That appellee intended to concede that the Italian law 
did require an oath of allegiance of soldiers is clear from 
his failure to object when appellant offered Defendant's 
Exhibit 6 in evidence showing that the Italian Regulations 
of Military Discipline, 1ST2 ed., required all soldiers to take 
an oath of allegiance. Although appellee’s counsel then 
pointed out that the exhibit did not show that appellee had 
taken the oath, he did not contend that it did not accurately 
state the Italian law as of 1935. In fact, he virtually ad¬ 
mitted that it did when he stated that “I think we could al¬ 
most stipulate that, because a dual national is certainly 
subject to the laws of Italy.” This position was consistent 
with appellee's testimony that he escaped taking the re¬ 
quired oath of allegiance. At no time during the trial did 
appellee or his counsel contend that the Italian law had 
not been proved. 

In any event, the Italian law having been proved as of 
1ST2. that law is presumed to continue in force where there 
is no evidence to the contrary. 1 '* The inference of its con¬ 
tinuation is particularly strong in the instant case for not 
only is it a well known fact that European countries do re¬ 
quire oaths of allegiance of their citizen soldiers (see III 
Hac-kworth. Digest of International Law 224) 16 but it is also 


Scimeca v. Husband. 6 F. 2d 957. 95S (C.A. 2): United States ex rel. 
Rojok v. Marshall. 34 F. 2d 219. 220 (W.D. Pa.): In re Gogol. 75 
F. Supp. 268. 271 (W.D. Pa.). As we shall now show, it was 
proved in the instant case that Italian law required an oath of 
allegiance of soldiers. 

i: *See The Pairashick. 19 Fed. Cas.. No. 10.S51 (D. Mass); 
Allied Furriers' Corp. v. Lisker. 244 Mass. 411. 13S X.E. 571; 
Walker Motor Exchange v. Lindberg. S6 Mont. 513. 2S4 P. 270; 
State ex rel. Grismer v. Merger, 3 Wash. 2d 417. 101 P. 2d 30S; 
McManus v. Butte, 6S Mont. 379. 219 P. 241; Rush v. Montgomery. 
SO Or. 93. 156 P. 435; III. Cent. R. Co. v. McGuire's Adm'r.. 239 
Kv. 1. 3S S.W. 2d 913; Brooks v. Carver. 55 Ga. App. 362, 190 
8.E. 3S9; Pittsburgh C.. C. & St. L. Ry. v. Macy. 59 Ind. App. 125. 
107 X.E. 4S6. Cf. Parlton v. United States. 64 App. D. C. 169. 75 
F. 2d 772. 776. 

16 Of course, judicial notice may be taken of well known facts 
even if they are foreign law. Cf. In re Circle Trading Corp., 26 F. 
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a well known fact that the Fascist government, then in power 
in Italy, was strongly nationalistic. 

e submit that since Defendant's Exhibit 6 was admitted 
without objection, it was adequate to prove that in 1935 
the Italian law required all Italian soldiers to take an oath 
of allegiance. 

C. Any possible oath required in connection icitk foreign 
military service is an oath of allegiance within the mean¬ 
ing of the 1907 statute. —Any military oath would obligate 
the soldier to serve loyally during the time that he is in 
the service, else when viewed in the light of its purpose it 
would be no oath at all. Whether the oath be to serve the 
country or to obey his superior officers, or in some other 
form, its practical effect is that the individual has obligated 
himself to serve the foreign country in battle, the highest 
form of allegiance, inconsistent with allegiance to the United 
States. He has by his oath placed “himself in a position 
where his services mav be claimed bv more than one gov- 
ernment and his allegiance be due to more than one’’ (H. 
Doc. 326, 59th Cong., 2d sess., p. 23). 

The form of the oath by which an individual engages to 
give a foreign country his foremost allegiance is of no im¬ 
portance. 17 Xor is an oath to serve loyally in a foreign army 


2d 193. 195 (C.A. 21: Banque De France v. Chase Xational Bank. 
60 F. 2d 703. 705 (C.A. 21. As appellee’s counsel stated in his 
trial memorandum, “It is generally conceded that upon induction 
into the Italian army, an oath of allegiance is required as an 
incident of such military service." See III Hackworth. 224, 375- 
376; Mandoli v. Acheson, 193 F. 2d 920. 922 (C.A. D.C.l. petition 
for certiorari granted by the Supreme Court on June 9. 1952. 
Xo. 597. O.T. 1951: United States ex rel. Scimeca v. Husband. 
6 F. 2d 957. 95S (C.A. 21; United States ex rel. Boglivo v. Dag. 
28 F. 2d 44 (S.D.X.Y.l: C ’nited States ex rel. Francassi v. Karnuth. 
19 F. Supp. 5S1. 5S3 (W.D.X.Y.l; United States ex rel. De Cicco 
v. Longo. 46 F. Supp. 170. 173 (D. Conn.l; Cantoni v. Acheson. 
88 F. Supp. 576 (X.D. Calif.l; 41 Opp. A. G., Xo. 16. It has been 
held that where a foreign law has once been proved in a jurisdiction, 
the courts thereof may thereafter take judicial notice of that law 
until it is shown to have been changed. The Paicashick. supra. 

i- Ex parte Griffin, 237 Fed. 445, 455 (X.D.X.Y.l; III Hack- 
worth 219-228. As Secretary of State Hughes said in connection 
with the case of one Konig who had taken an oath of allegiance 
when entering the army of Saxony in 1914 (ibid, pp. 219-220): 
“It is the spirit and meaning of the oath, and not merely the letter, 
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any less one of allegiance because the obligation is tem¬ 
porary. Ex parte Griffin, supra; III Haekwortli 226-22S. 
Even if the oath which appellee took was limited or quali¬ 
fied, which is highly improbable since he was a citizen of 
Italy, by taking the oath he placed himself in complete sub¬ 
jection to the Italian army thereby making it impossible for 
him to carrv out his obligations as an American citizen. 

The view that any oath taken in connection with serv¬ 
ice in the army of a foreign country is an oath of allegiance 
within the meaning of the 1907 act, that consistently main¬ 
tained by the Department of State, is expressed in III 
Haekwortli 224 thus: 


Since the Solicitor's opinion, just mentioned [Solici¬ 
tor Johnson, May 29, 1916, quoted post, this section], 
was rendered, the Department [of State] has uni¬ 
formly held that American citizens who entered foreign 
armies and took the oaths required for entry thereby 
expatriated themselves under the Act of March 2, 1907. 
In this relation the Department has held that American 
citizens lost their citizenship, not only upon entering 
the German and British armies, but also upon enter¬ 
ing the Austrian. Hungarian, Belgian, Greek and Ital¬ 
ian Armies. It is understood that aliens were not al¬ 
lowed to enlist in the French Army, except in that 
branch known as the Foreign Legion. In deciding cases 
of this kind, the Department, especially after the So¬ 
licitor had rendered his opinion of May 29. 1916, did 
not as a rule give particular attention to the phrase¬ 
ology of the oaths taken. As a practical matter, look¬ 
ing at the situation broadly, and bearing in mind the 
evident intent of Congress when it passed the Act in 
question, it seemed entirely unreasonable to hold that 
an American citizen lost his citizenship upon entering 
the British Army and taking the British oath of al¬ 
legiance, but did not lose his American citizenship 
upon entering the armies of Germany and other con¬ 
tinental countries, merely because the oaths taken in 
the latter cases differed in phraseology, were primarily 

which is to determine whether it results in expatriation. It is not 
a matter of words. The test seems to be the question whether the 
oath taken places the person taking it in complete subjection to the 
state to which it is taken, at least for the period of the contract, 
so that it is impossible for him to perform the obligations of 
citizenship to this country’.” 





17 


military oaths and did not contain the word “alle¬ 
giance." Aside from technicalities, the practical ef- 
tect of taking the oath in all cases seemed to be the 
same. The person taking the oath placed himself in 
complete subjection to the foreign state, or sovereign, 
whose army he entered, and those who entered the 
German, Austrian and Hungarian Armies could even 
be required to fight against the United States. 18 

Hence appellee’s admission that he took some kind of 
oath in connection with his military service was alone, 
aside from the proof of the Italian law, sufficient to es¬ 
tablish that he took an oath of allegiance to Italy. Unques¬ 
tionably, the proof that Italian law required an oath of al¬ 
legiance of Italian soldiers together with appellee’s ad¬ 
mission that he took some kind of oath was adequate to 
prove that he took an oath of allegiance. They add up to 
that. Of necessity, where there is no record of the taking 
of the oath, proof of that fact must be made by proving the 
requirements of the law and by the statements and de¬ 
meanor of the person who has taken the oath. AVe have 
found no case where the Government has been able to ob¬ 
tain additional proof. 19 The proof in the instant case is 
indeed fortified by the fact that appellee’s sworn state¬ 
ments with respect to his taking an oath, as well as other 
matters, were inconsistent and contradictory, evidencing an 
attempt to suppress the truth. Ue think it was clearly 
shown that appellee took an oath of allegiance to Italy in 
connection with his military service. 

is This position is not inconsistent with that of this Court in 
Gillars v. United States . 87 App. D. C. 16. 35-38, 182 F. 2d 062. 
In that case, a prosecution for treason, where the defendant had 
signed a paper stating something to the effect that she swore al¬ 
legiance to Germany and gave it to an official of a government 
corporation bv which she was employed, the Court held that she 
had not taken'an oath but that the incident was only “a disciplinary 
move of a minor company official.” The paper was not sworn to or 
required bv law or regulation, nor was it made to the State. More¬ 
over. Gillars did not contend that the oath expatriated her. 
Obviously none of the infirmities of that case are present in a 
military oath. 

19 The proof in this case that appellee took an oath of allegiance 
to Italv is strikingly similar to that held sufficient in Bauer v. Clark, 
161 F.' 2d 397. 404, 405 (C.A. 7), certiorari denied, 332 U.S. 839. 
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D. The District Court did not make a finding as to 
whether appellee took an oath of allegiance to Italy. —AVe 
understand that the District Court did not make a finding 
as to whether appellee took an oath of allegiance to Italy, 
as it deleted from the proposed findings of fact one that 
he had not. The court's prior oral finding that appellant 
had failed to prove that appellee took an oath of allegiance 
to Italy was based on an erroneous conclusion that the Ital¬ 
ian law had not been proved. Apparently the Court dis¬ 
covered its error before making its formal findings. 

Under the circumstances of this case, the question 
whether appellee took an oath of allegiance is a matter of 
law. For all the evidence was documentary except for ap¬ 
pellee's testimony, and the District Court found that his 
testimony was unworthy of belief in any respect. Thus, 
in making this determination of fact there is no issue of 
credibility. And the factual issue turns on the legal ef¬ 
fect of undisputed documentary evidence. Cf. Brady v. 
Southern By. Co.. 3*20 U.S. 476. 479: Hendrick v. Lindsay. 
93 U.S. 143, 146: Pence v. United States. 316 U.S. 332: 
Stone v. Stone. 7S App. D. C. 5, 136 F. 2d 761. 


II 

Within the Requirements of the 1907 Expatriation Act. 
Appellee's Entry Into the Italian Army, and Consequently 
the Oath Which He Took as an Incident Thereof. Were Not 
the Result of Duress 

A. The test applied by the District Court as to what con¬ 
stitutes duress under the 1907 expatriation statute was er¬ 
roneous. —The District Court made only three findings of 
fact relative to the issue of duress, that Italy had a con¬ 
scription law, that appellee was inducted into the Italian 
army under that law, and that he made an application for a 
passport to return to the United States on February 4,1933, 
two months before he was inducted. It based its conclusion 
that appellee's service in the Italian army was involuntary 
on these three facts, ignoring all the other significant facts 
showing that appellee knowingly and voluntarily subjected 
himself to Italy's conscription laws and that he went to Italy 
with the intent and desire to enter the army. 
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Indeed, the only credible evidence of duress in the instant 
case is the fact that appellee entered the Italian army pur¬ 
suant to the Italian universal conscription law. For, as we 
shall show in Argument C infra, pp. 2S-30, appellee's ap¬ 
plication for a passport supplied no light on the question of 
duress. Opposed to the fact that appellee was inducted into 
the army is a mass of evidence, consisting primarily of 
sworn statements of appellee, showing that appellee desired 

to enter Italv's armv. Although we shall not review all the 
• • *. 

proof, set forth in the statement, we think some of the evi¬ 
dence requires some discussion. 

In August 1932 appellee voluntarily went to the Italian 
Consulate in Cleveland and enrolled as a draft soldier under 
the Italian universal conscription act. His claim at the 
trial that he went there to protest upon receiving the notice 
to report for service in the Italian army, and that he did not 
know what he was doing when he executed and swore to the 
Declaration for exemption from military service, is wholly 
incredible. His testimony at the Immigration hearings in 
September 1933 was that when he received the notice he 
was anxious to get back to Italy and enter the army. It is 
evident that at this hearing he understood what was in the 
Declaration, for he not only stated that he executed it in 
order to continue at his temporary job until he had accumu¬ 
lated enough money to go to Italy, hut he also presented it, 
in which he had sworn that he was horn in Italy, to the 
Immigration authorities as evidence that he was horn there. 
Moreover, appellee’s Italian military record shows that he 
was able to read and write when he enrolled. Since no lan¬ 
guage is designated, obviously it was intended to mean 
Italian. 

At the trial he testified that he knew he was an American 
citizen when he went to the Italian Consulate. At the Immi¬ 
gration hearing he also testified that he thought he was an 
Italian citizen. He had been in this country for seven years 
and his father had been here for 20 years. Unquestionably 
therefore he was aware, before going to the consulate, that 
the notice to report for duty had no force on him while he 
was in this country and that he could ignore it. Indeed, the 


20 


notice did not purport to have any effect here, for it was 
not sent to him in the United States hut to his prior address 
in Italy. Thus it was evident to him that the Italian authori¬ 
ties thought he was still in Italy. 

His testimony at the trial was that the Italian Consul told 
him he could go to Italy and serve in the army or remain in 
the United States. It is therefore clear that the Consul did 
not attempt to deceive him. Appellee knew he was signing 
something which related to Italian military service. He 
could have had the Consul read the papers to him. He thus 
was responsible for understanding them. Savorgnan v. 
United States . 33S U. S. 491, 502. Under these circum¬ 
stances, there is a reasonable inference that appellee swore 
that he was born in Italy to assure that the Italian authori¬ 
ties would not reject him for military service. Unquestion¬ 
ably, appellee's trip to the Italian Consulate was to lay a 
foundation for his subsequent entry into the Italian army 
under Italy's universal conscription system. 

Although appellee denied at the trial that he knew that he 

would be inducted into the Italian army if he went to Italy, 

it is clear that he did. The notice which he had received 

ordered him to renort for militarv dutv and informed him 

* • • 

that he would have to serve for 18 months. The Italian 

Consul told him that “If vou want to go to Italv to serve 

• *. • 

in the armv, vou can go: if vou don't want, vou don't have to 
go." He was then, at his own request, excused from service 
because of his residence abroad, until he could accumulate 
enough money to go to Italy. There can be no doubt, from 
reading the 1933 Immigration hearing, that appellee was 
then aware that he would be inducted into the army if he 
went to Italy. 

Indeed, appellee went to Italy with the desire and inten¬ 
tion of entering the Italian army pursuant to the Italian uni¬ 
versal conscription law under which he had already enrolled. 
This he made clear at the Immigration hearing in 1933, eight 
days before he left for Italy. He mentioned no other reason 
for going to Italy. 

After having enrolled in Cleveland under Italy’s con¬ 
scription law, appellee bent every effort to reach Italy. A 




few months later, he went aboard a ship, as a stowaway, 
which he knew was bound for Italy. Upon being: detected 
and detained by the American Immigration service, he 
swore, in order that he would be deported to Italy, that he 
was born in Italv, that he was not an American citizen and 
that he had illegally entered the United States as a stow¬ 
away, despite the facts that he knew he was an Ameri¬ 
can citizen and had the evidence of his American birth in 
his pocket. Thus, in order to reach Italy, he attempted to 
swear away his American citizenship, and willingly re¬ 
mained in prison for six months. 

"When this scheme failed, he contacted the Italian Consul, 
who informed him that he would attempt to “repatriate” 
him with a consular ticket on the ship “Saturnia” sailing 
for Italy on September 10,1933, at the expense of the Italian 
government except for $S which was all the money he had. 
He went to Italy on that ship on that day, which was eight 
days after he was released by the American Immigration 
authorities, with papers furnished by the Italian Consulate. 
Thus he knew that the Italian authorities understood that 
they were repatriating him. and that he was making the trip 
at Italy's expense. As he had no money, with no apparent 
wav of obtaining anv in Italv, he knew that he was making a 
one-way trip. At this time he was 21 years of age. 

As we understand Judge HoltzofF’s decision below, he 
held that any entry into the Italian army during the Fascist 
regime pursuant to the Italian universal conscription law, 
was involuntary and under duress. That appears to be the 
view which he expressed in TomasiccJiio v. Achcsov . 9S F. 
Supp. 166, upon which he relied in this case. Since the only 
credible evidence of duress in the instant case was the induc¬ 
tion. he necessarily followed that view in reaching the con¬ 
clusion that appellee's entry into the Italian army was 
involuntary. 

That such is a far too cavalier approach to the problem is 
evident from the Supreme Court’s action in Okimvra v. 
Achcsov . 342 U.S. 899 and Murata v. Achcsov, 342 U.S. 900. 
In those cases both individuals involved were inducted into 
the Japanese army in 1943. The District Court had held 
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that the expatriation statute was unconstitutional, and con¬ 
sequently that they had not expatriated themselves ( Oki - 
mura v. Achcsou. 99 F. Supp. 5S7: Murafa v. Aclieson, 99 F. 
Supp. 591). The Supreme Court remanded the cases to the 
District Court “for specific findings as to the circumstances 
attending appellee's service in the Japanese army and the 
reasonable inferences to be drawn therefrom". 

Manifestly, there was less chance for those individuals to 
have stayed out of the Japanese army in 1943 when Japan, 
then under dictatorial militarv government, was engaged in 
war with the United States than there was for appel¬ 
lee to remain out of the Italian army in 1935, when the 
United States and Italy were on friendly relations and 
American diplomatic officials were present in Italy. Indeed, 
as we shall show infra, p. 30, a protest to the American offi¬ 
cials, in view of the Italian policy at the time, would prob¬ 
ably have prevented his induction into the Italian army, 
unless he had irrevocably expatriated himself to Italy when 
he went there at its expense. 

Conscription is not necessarily involuntary; it is a sys¬ 
tem. in some countries an exclusive one, by which govern- 
ments train and raise armies. Unquestionably all who enter 
a country's army under that system do not do so under 
duress and against their will. Hamamoto v. Ache son. 9$ F. 
Supp. 904, 905 (S.D. Calif.). Such a system is prevalent 
in almost all foreign countries (A Program for Xatioual 
Security. Report of The President’s Advisory Commission 
on Universal Training. May 29, 1947, pp. 261-266), as well as 
the United States. If every such entry is deemed to be 
involuntary. Congress’ acts in enacting the 1907 and 1940 
expatriation statutes were virtually acts of naught. Yet we 
know that the purpose of the statutes is to discourage dual 
nationality, which the United States has long recognized as 
undesirable. Savorgnan v. United States. 33S U.S. 491, 500; 
TTamamoto v. Acheson. supra, at 905. 

Duress is a condition of the mind. O'Tooie v. Lamson. 41 
App. D.C. 276, 295. Hence inquiry must be made to deter¬ 
mine the state of mind of the individual. AVe think the Su¬ 
preme Court has properly pointed the course to follow in 
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determining- whether an entry into a foreign armv under a 
conscription law was voluntarily done, i.e., by considering 
the “circumstances attending [the] service in the [foreign] 
Army, and the reasonable inferences to be drawn there¬ 
from.’" 20 

We submit that the District Court below did not follow 
this course, relying entirely on the compulsion of the Italian 
military law to find duress. The test as to what constitutes 
duress thus followed by the District Court was erroneous, as 
we shall show more fully in the following arguments. And 
what constitutes duress, as distinguished from whether 
duress existed in a particular transaction, is a matter of 
law. Win get v. Rockwood, 69 F. 2d 326, 330 (C.A. S); see 
Lonergan v. Buford, 14S U.S. 5S1, 590; Badicli v. Hutchins, 
95 U.S. 210, 213. 

B. As appellee voluntarily subjected himself to the 
Italian conscription law and to Italian jurisdiction , with 
full knowledge that it would result in his induction into the 
Italian army, his subsequent induction into the army and 
the oath ichich he took as an incident thereof, were not the 
result of duress. —We have found only one expatriation 
case where an adult individual, with full knowledge of the 

peril of being inducted into a foreign armv, voluntarilv 

k — * - » 

placed himself in a position of peril by going to the foreign 
country, and was subsequently inducted into the army. In 
that case, Hamamofo v. Acheson, 9S F. Supp. 904 (S.D. 
Calif.), Hamamoto went to Japan in 1940, aware that he 


20 Congress has recognized the difficulty of proving expatriating 
acts committed abroad, often many years prior to the time the 
claim of citizenship is made, by providing that six months con¬ 
tinuous residence abroad creates a presumption that an expatriating 
act has been committed. Nationality Act of 1940, section 402. 
supra, p. 10. See also Expatriating Act of 1907. section 2 (34 
Stat. 1228». Almost always the claimant is the only witness of 
his expatriating act. Thus, it is proper to require one who claims 
that his expatriating act was done under duress to refute by credible 
evidence all reasonable inferences to be drawn from his conduct. 
See Hamamoto v. Acheson. supra, at 905; Cantoni v. Acheson. 88 F. 
Supp. 576. 57S (X.D. Calif.); Dos Reis ex rel. Camara v. Xicolls, 
161 F. 2d S60. (C.A. 1); In re Gogal. 75 F. Supp. 26S. 271 (W.D. 
Pa.) ; cf. also Savorgnan v. United States, supra, 33S U.S. 491, 502. 
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was subject to induction into the army, and was sixteen 
months later drafted. The court held that his entry into 
the army was voluntary because he had knowingly placed 
himself in a position from which he was drafted. 

We think this is a proper interpretation of the expatri¬ 
ation statute. The acts of expatriation provided by the 
1907 and 1940 statutes are objective (S 'avorgnan v. United 
States. 33S U.i>. 491. 499-302): they are “per sc acts of ex¬ 
patriation" {ibid., p. 302). Thus, their effect is not con¬ 
ditioned upon the intent of the person doing them or his 
knowledge or understanding of their effect. Savorgnan v. 
United States, supra; Mackenzie v. Hare, 239 U.S. 299. 
Congress thought those acts in themselves, regardless of 
the individual's intent, were inconsistent with that loyal 
allegiance to the United States which should be rendered 
by its citizens. 

Although the statute does not provide that the expatriat¬ 
ing acts must be voluntarilv done, the courts have held that 
Congress did not intend the statute to apply “in cases of 
real duress" (Savorgnan v. United States, supra, at 502), 1,1 
because the statute is grounded on the principle that “no 
man should be permitted deliberately to place himself in 
a position where his services may be claimed by more than 
one government and his allegiance be due to more than one" 
(H. Doc. 32G, 59th Cong., 2d sess., p. 23). But “the for¬ 
saking of American citizenship, even in a difficult situation, 
as a matter of expediency, with attempted excuse of such 
conduct later when crass material considerations suggest 
that course, is not duress" (Doreau v. Marshall . 170 F. 2d 
721, 724 (C.A. 3), quoted with approval by the Supreme 
Court in the Savorgnan case, supra, at 502).-- Where a 


21 Sec cases holding expatriating acts were result of real duress: 
Dos Reis ex ret. Camara v. X icolls. 161 F. 2d S60 (C.A. 1): Podea 
v. Acheson, 179 F. 2d 306 (C.A. 2>: In re Gogal. 75 F. Supp. 26S 
(W.D. Pa.): Kanno v. Acheson. 92 F. Supp. 1S3 (S.D. Cal.); 
Ishikaica v. Acheson. S3 F. Supp. 1 (D. Haw.); Shibata v. Acheson, 
S6 F. Supp. 1 (S.D. Cal.); Tomasicchio v. Acheson. 9S F. Supp. 166 
(D. Col.): Schioler v. United States. 75 F. Supp. 353 (X.D. Ill.). 

— See cases holding expatriating act was not the result of real 
duress: Bauer v. Clark. 161 F. 2d 397 (C.A. 7), certiorari denied, 
332 U.S. S39; Hamamoto v. Acheson, 9S F. Supp. 904 (S.D. Cal.); 
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citizen deliberately places himself in a position from which 
he knows will flow an expatriating act, he has just as surely 
deliberately placed himself “in a position where his serv¬ 
ices may he claimed by more than one government and his 
allegiance be due to more than one" as the citizen whose 
expatriating act was voluntary at the moment committed. 
Ho has voluntarily entered into the condition, with notice 
of the consequences. Cf. Mackenzie v. Hare, 239 I\ S. 299, 
312. As the court said in the Hama mot o case (9S F. Supp. 
at 905): 

The expression of Congress cannot be distorted to 
imply that one who has voluntarily placed himself in a 
position where he is subjected to the military conscrip¬ 
tion laws of a foreign state, can preserve a duality of 
citizenship by asserting he did not volunteer. 

That appellee went to Italy with full knowledge that he 
would be inducted into the army was fully established. Xor 
cbuld he have expected to somehow escape induction after 
arriving there (indeed, he did not desire to do so). For 
he had already enrolled under the conscription law and he 
went to Italy on a one-way ticket, traveling at Italian ex¬ 
pense under Italian traveling papers. His departure was 
unknown to the American authorities. Thus, he certainly 
had no cause to expect that he would receive American 
diplomatic protection or that he could leave Italy before the 
conscription law caught up with him. Therefore he knew 
when he left the United States that his voluntary submis¬ 
sion to the Italian military laws would result in his com¬ 
mitting an expatriating act (Cf. United States ex ret. De 
Clcco v. bongo . 46 F. Supp. 170, 174 (D. Conn.)), for the 
fact that an oath of allegiance is required of citizen-soldiers 
is too well known for him to have been unaware of it. See 
supra, p. 14. Having voluntarily and knowingly submitted 
himself to Italy’s conscription law, he is bound by the legal 
consequences of his expatriating act. See Savorgnan v. 
United States supra; Mackenzie v. Hare supra. 


Cantoni v. Acheson. SS F. Supp. 576 (N.D. Cal.); Acheson v. 
Kuniijuki , 1S9 F. 2d 741 (C.A. 9), certiorari denied sub nom. 
Kuniyuki v. Acheson, 342 U.S. 942. 
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We have found no case where, an adult citizen having 
voluntarily submitted himself to a foreign jurisdiction with 
full knowledge that he would be inducted into the foreign 
army, his subsequent induction was held to be involuntary. 
In Podea v. Acheson, 179 F. 2d 306 (C.A. 2), Podea, who 
was taken to Roumania by his parents when he was nine 
years old, was erroneously denied a passport by tlie 
American Consulate in Roumania when he was 22 years of 
age and again two years later, on the ground that he had 
lost his citizenship. The applications for these passports 
had been made for the very purpose of escaping induction 
into the Roumanian army. Subsequently, in 1936, he was 
inducted, serving for one year. In 1937 he again attempted 
to obtain an American passport. In 1939 he came to the 
United States on a temporary business trip on a Roumanian 
passport. While here he called at the State Department 
where he was advised that he had lost his American citizen¬ 
ship. He returned to Roumania in late 1939, and in 1940 
was again inducted into the Armv. The court held that his 
entries into the army were under duress, for had he re¬ 
mained in the United States in 1939 he ran the risk of being 
deported and his entries into the Roumanian army “were 
primarily caused by the erroneous advice of the State De¬ 
partment and were farthest from his real purpose” (p. 
309). Obviously, unlike the instant case, Podea did not 
voluntarily and knowingly submit to the peril of induction. 

In Ishikaica v. Acheson. So F. Supp. 1 (D. Hawaii), 
Tshikawa went to Japan in 1939, when 23 years of age, with 
an American passport issued to him as an American citi¬ 
zen, to study at the expense of the Japanese Foreign office 
and the South Manchuria Railway Co. In 1940 he was 
rejected for Japanese military service due to an eye con¬ 
dition. Thereafter he thought he would be rejected for the 
same reason and for the added reason that he was working 
in the Japanese Consulate in Japanese controlled China, 
but in 1945 he was inducted into the Japanese army. The 
court held that his entry into the army was involuntary. 
The opinion does not disclose any evidence that when Ishi- 
kawa went to Japan in 1939 he knew that he was subject to 
military conscription or even that he was a Japanese citi- 
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zen. He had been born in Hawaii and had lived there all 
his life. Moreover, he went to Japan on an American pass¬ 
port as an American citizen and thus could have expected 
American diplomatic protection. After 1940 he thought 
he would be rejected for military service. He did not know¬ 
ingly, as did appellee, subject himself to the foreign con¬ 
scription laws. 

In all the other cases where the foreign induction was 
held to have been involuntary the individual concerned was 
taken to the foreign countrv while a minor and, with the 
possible exception of one case, 23 was unable to return to 
the United States after reaching majority and before his 
induction. 24 

As appellee voluntarily submitted himself to the Italian 
military laws with full knowledge that it would result in 
his induction into the Italian army, we submit that for this 
reason alone, his subsequent induction, and the oath which 
he was required to take as an incident thereof, were not 
the result of duress. 23 But we also think that the proof 


23 In re Gogal , 75 F. Supp. 268 (W.D. Pa.). It seems clear that 
Gogal too did not have an opportunity to return before his induc¬ 
tion. He was taken to Czechoslovakia when three years old. and 
when inducted at the age of 21 he was unable to speak English 
and resided some distance from the American Consulate. 

24 Dos Reis ex rel. Camara v. Xicolls. 161 F. 2d 860 (C.A. 1). 
Shibata v. Acheson, 86 F. Supp. 1 (S.D. Calif.); Tomasicchio v. 
Acheson, 98 F. Supp. 166 (D. Col.); Kanno v. Acheson. 92 F. Supp. 
183 (S.D. Calif.). 

2r ' The instant case is clearly distinguishable from that of Panzica. 
considered by the Attorney General on May 8, 1951 in 41 Op. 
Atty. Gen., No. 16. Panzica was taken to Italy by his father when 
he was nine years old. When 17 years of age. in 1927. he visited 
the United States, remaining for two years and returning to Italy 
in 1929. In 1931 he was inducted into the Italian army, serving 
for six months. Although the opinion does not disclose the circum¬ 
stances of Panzica*s visit to the United States, it seems apparent 
that he, being a minor, did not have a free choice of abode. Al¬ 
though the opinion contains some general language, it is evident 
therefrom that it was intended to be confined to the facts of the 
case under consideration. It should be noted that the Attorney 
General pointed out that Panzica could not have escaped military 
sendee under the Italian policy at that time for he had resided in 
Italy for more than two years. Appellee, on the contrary, had not. 
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sufficiently showed that appellee had a genuine desire to 
enter the Italian army at the time he was inducted in 1935. 

C. The proof was sufficient to show that appellee, at the 
time of his induction into the Italian army in 1935 had a 
genuine desire to enter the army and entered willingly .— 
In September 1933 appellee went to Italy for the purpose 
of entering the army. He was anxious to do so because he 
was unable to obtain steady work. Before leaving this 
country he had laid a foundation for his subsequent entry 
into the Italian armv bv voluntarily enrolling under Italy's 
universal military conscription law. Eighteen months after 
arriving in Italy he entered the Italian army pursuant to 
the requirements of this law. From this proof, we think 
there is a compelling inference that appellee's desire to 
enter the army continued with him up to the time he 
entered, unless something transpired in the meantime 
showing that it had changed (see United States v. 073 Cases, 
74 F. Supp. 62*2. 629 (I). Minn.)). Certainly the Govern¬ 
ment could not be expected to show appellee's mental state 

at the verv moment he entered the armv. Like intent, it 
• * 

must be gathered from appellee's acts and declarations 
before as well as at the time. See Seff v. United States. 105 
F. 2d 6SS. 691 (C.A. S). 

Aside from appellee's discredited testimony, there were 
only two circumstances which appellee could claim tended 
to show that he had changed his mind when he entered the 
army in 1935. They are (1) appellee did not enter the army 
until IS months after he reached Italy and (2) two months 
before he entered the army, on February 4, 1935, he par¬ 
tially filled out an application for a passport to return to 
the United States. To bolster his claim that he attempted 
to return to the United States, appellee offered as evidence 
two letters which he had written to his sister in New York, 
one on September 17, 1934 and the other on November 27, 
1934. 20 But the first discloses that appellee’s desire to 

See discussion, infra, p. 30. In addition the opinion makes a 
specific exception of the case of an inductee who had a genuine 
desire to serve in the foreign army. 

26 These hearsay self-serving declarations were properly excluded. 
For they were not admissible on the issue of appellee’s credibility 
as the court had already concluded upon overwhelming evidence 
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return to the United States was at least equivocal for he 
stated that lie was afraid that if he returned to the United 
States lie would be unable to get work and would just have 
to look at the streets. 

In any event, his desire to return to the United States is 
not necessarily inconsistent with his desire to serve in the 
Italian army. For he did not know at that time that he was 
soon to be called to service, 27 and there is nothin'? in the 
record to show that theretofore he could have entered the 
army. 

It was stipulated in this case that Italy had a conscrip¬ 
tion law and it is a well known fact that that law required 
universal military training and service (A Program for 
National Security . Report of President's Advisory Com¬ 
mission on Universal Training, p. 263). It was under this 
law that appellee enrolled in Cleveland and was subse¬ 
quently called to service (J.A. 104). Such systems do not 
always permit the individual to select the time when he 
shall receive his training and service. Under some such 
systems it is “customary to call recruits from the same 
neighborhood for basic training at the same time and to 
assign them with officers from that neighborhood to the 
same regiment at termination of the recruit school*’ (ibid., 
p. 293). Such a recruiting system has the advantage, 
among others, of added speed in remobilizing the trainees 
after they are released to a reserve status. Thus, so far 
as the record shows, appellee may not have been presented 
with an opportunity to fulfill his desire to serve in the 
Italian army prior to his induction on April 6,1935. 

Even if he could have enlisted, it is a well known fact that 
voluntary enlistments are almost always for a longer term 
than the IS months which Italy’s conscription law required. 
He may not have wanted to obligate himself for a term 
longer than the IS months of training and service required 
under the universal conscription law. In addition, he may 

that appellee*s testimony was not credible. In addition, they were 
especially incompetent for appellee had it in his power to select 
the letters to offer as evidence. Taken with others which may not 
have been offered, they might have shown something entirely dif¬ 
ferent. 

27 He received the notice in March 1935 (J.A. 63). 
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not have desired to serve in the regular army, but instead 
preferred to serve in the reserves pursuant to his enroll¬ 
ment in Cleveland. Hence, it seems apparent that neither 
appellee's equivocal expression of a desire to return to the 
United States in early 1935 nor his delay in entering the 
Italian army shows that he had changed his mind with re¬ 
spect to serving in Italy’s army. 

Moreover, it is doubtful that appellee would have been 
called to service in April 1935 unless he was willing to serve 
or unless he had agreed to do so when he went to Italy at 
Italian expense. At that time he had been in Italy only IS 
months and it was the Italian policy not to require military 
service of citizens having dual American and Italian nation- 
ality who had given up their residence in America and estab¬ 
lished residence in Italy “unless they shall have been in 

Italv over two vears at the moment their militarv class is 
• • • 

called up." (Ill Hackworth 1S9; see also Foreign Rela¬ 
tions of the United States . 1933, Vol. II, p. 571). Very 
likely had appellee protested to the American Consulate, 
with which he was familiar and was not afraid to contact— 
having made an application for a passport there only two 
months before his induction—his induction into the Italian 
army would have been prevented (ibid.). 

We submit therefore that appellee’s induction into the 
Italian army was not under duress both because he volun¬ 
tarily subjected himself to the Italian military laws with 
full knowledge that he would be inducted and because at 
the time he entered the army he had a genuine desire to 
serve and entered willingly. Cf. 41 Op. A. G. Xo. 16, supra. 


CONCLUSION 

It is respectfully submitted that the District Court erred 
and that the judgment should be reversed. 

Charles M. Irelan, 

United States Attorney. 
Joseph M. Howard, 
William R. Glexdon, 
Assistant United States Attorneys. 
Murray Lee Randall, 
Attorney, Department of Justice. 
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JOINT APPENDIX 

Transcript of Proceedings in District Court 

I Washington, D. C., 

October 29, 1950. 

The above-entitled cause came on for trial on the merits 
before the Honorable Alexander Holtzoff, United States 
District Judge, at 11:15 o'clock a. m. 

Appearances: 

On behalf of plaintiff: Charles R. Richey, Esq. 

On behalf of defendants: William R. Glendon, Assistant 
United States Attorney. 

• • • • 

10 The Court: Xow, gentlemen, I want to see if we 
can't stipulate most of the salient facts. Are the 
following facts stipulated? 

That the plaintiff was born in Cleveland, Ohio, on July 
29, 1912, and thereafter was a natural-born citizen of the 
United States. 

That his parents were, at the time of his birth, aliens, sub¬ 
jects of the King of Italy, and that under the law of Italy 
the plaintiff was a subject of Italy by birth. Under the 
circumstances, he had dual citizenship. 

Are those facts stipulated? 

Mr. Glendon: The Government will stipulate. 

The Court: Will it also be stipulated that in 1933 the 
plaintiff went to Italy: that in 1935 he was drafted into the 
Italian Army? 

Mr. Riciiey: Against his will. 

Mr. Glendon: I cannot stipulate that. 

The Court: I am trying to see what we can stipulate,— 
that he was drafted into the Italian Army? 

Mr. Glendon : I cannot stipulated that he was drafted. 
The Court: You cannot? 

Mr. Glendon: Xo. 

Mr. Richey: The military record furnished by the Ital¬ 
ian Military Authorities indicates that he was called to 
arms. 

II The Court: Very well. Both sides will stipulate 
that he entered the service of the Italian Army in 

1935. There is a dispute as to whether he was drafted or 
whether he volunteered. 

Mr. Glendon: That is correct. 

The Court: How long did he continue in the service of 
the Italian Army,—suppose we stipulate that? 

Mr. Richey: Well, Your Honor- 
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The Court: That is a simple question. 

Mr. Richey: As I understand, the different periods of 
duty that the plaintiff served, based on his best recollection 
—this has been a number of years ago, and there may be a 
variance of a month or two—but I will be happy to stipulate 
that the plaintiff involuntarily entered the Italian Army. 

The Court: Let's leave out the ‘‘involuntarily.” 

Mr. Richey: He entered the army April 6, 1935; dis¬ 
charged on September 10. 1936: the first tour of duty lasted 
approximately sixteen months. 

Mr. Glexdox : May I interrupt there? I think there is a 
discrepancy in my records. They show that he was dis¬ 
charged on September 19. 1936. 

The Court: And what is your date? 

Mr. Richey: September 10. 

The Court: 'Well, It doesn't make any difference. 

12 Mr. Richey: The second tour of duty began April 
10. 1939. and the plaintiff was discharged on August 

22, 1939. having served approximately four months. 

The third period of duty in the Italian Army began on 
June 10. 1940. He was discharged again on October 19, 
1940. having served approximately four months: when he 
entered the army again in 1941, and was discharged approxi¬ 
mately. sometime in 1943, after about two years of duty. 

The Court: Are these facts stipulated. Mr. Glendon? 

Mr. Glendon : I can stipulate to all the facts, Your 
Honor, except the last date of entry, in the last period of 
service. 1941 to 1943. 

The Court: What do your records show? 

Mr. Glendon: The records are a bit conflicting. Your 
Honor. One record I have shows he served until the Armis¬ 
tice. 

The Court: What is your position: what position does 
the Government take as to what the last period of service 
was? 

Mr. Glendon : We will stipulate that he entered the army 
again in 1941 and served at least through 1943 and possibly 
through 1944. 

The Court: That was the statement made by plaintiff's 
counsel. 

Mr. Glendon: Yes: I say, and possibly until 1944. 

13 The Court: We can't stipulate something that is 
possible: we have to stipulate facts. Are you willing 

to stipulate it? 

Mr. Glendon: I will stipulate that he served through 
1943. 
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The Court: Is that acceptable to you? 

Mr. Richey: Yes; it is acceptable. I think it is really not 
material to the issues. 

The Court: I understand. Just answer my question,— 
is it acceptable to you ? 

Mr. Richey: Yes; it is acceptable. 

The Court: Very well: it is so stipulated. 

Are there any other facts that we can stipulate? 

I think we have stipulated everything; that is material ex¬ 
cept the nature of the military service. 

Mr. Glen don : I would like to call Your Honor’s attention 
to the fact that his departure from the United States, we 
are contending;, as stated to Your Honor, that he left volun¬ 
tarily to serve in the Italian Army. 

The Court : That is what I said, that the only fact in dis¬ 
pute is as to the nature of the service in the Italian Army. 

Mr. Richey: What do they mean by- 

The Court: I don't think you can interrogate the oppos¬ 
ing counsel. Counsel has stated that he is going to 
14 endeavor to show that the plaintiff left the United 
States and went to Italy purposely to serve in the 
Italian Army. 

Mr. Richey: All ri<?ht. 

The Court: I suggest that you confine yourself to the 
issues in dispute. You need not prove facts that have been 
stipulated. 

Mr. Richey: I will do my best, Your Honor. 

The Court: Xo: you will have to do it,—not your best,— 
don’t spend any time proving facts that have been stipu¬ 
lated. 

Mr. Richey: Mr. Maenza, will you take the stand. 

Thereupon. Rosario Maenza, the plaintiff herein, being 
first duly sworn as a witness on his own behalf, was exam¬ 
ined and testified as follows: 

Direct examination. 

By Mr. Richey : 

Q. State you name for the record? 

A. Rosario Maenza. 

The Court: You will have to talk loud, like counsel and 
the Court are talking: talking slowly, distinctly, and loud. 
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By Mr. Richey: 

Q. Will you state your name for the record? 

A. Rosario Maenza. 

15 Q. Where do you live? 

A. In Cleveland, Ohio. 

Q. Mr. Maenza, will you describe the circumstances for 
the Court as to how you happened to leave the United States 
when you first went to Italy? 

A. i happened to leave the United States,—I was offered 
a better job. 

The Court: If you can’t talk louder, just yell, so we can 
all hear you. 

A. (Continuing:) At that time I was without a job, so 
I thought, I had a grandmother in Italy, and I would go over 
there for awhile. 

The Court: Don’t talk so fast. 

You were born in this country: you ought to be able to 

talk English. Now suppose you start all over again. Talk 

slowlv and distinctlv and don’t be afraid; take vour time. 

_ • » * 

The Witness: At that time I was without a job. 

The Court: You were without a job. 

The Witness: I was without a job and I wasn’t working. 
There was a depression time, and there was no work no¬ 
where in 1932. You can read that time was a depression 
time and there was a bread line everywhere. 

The Court: Not so fast: talk slowlv. Everything vou 
say has to be written down. 

16 Mr. Richey: May I submit that the young man is 
quite frightened over this procedure. I have tried 

to explain it to him. 

The Court: Xo: don’t interrupt, please. 

The Witness : And I tried to go to Italy to visit my grand¬ 
mother for awhile, and when things got better here, I can 
come back home again. 

So I went to Italy, and there I stayed until 1933, and at 
the beginning of 1934. after I got restless over there and I 
thought I would come back, and think things would be better 
in this country, I thought I would come home again: so I 
went to the American Consul in Palermo, Italy, and I told 
him how I could get back home in America again? He told 
me that I should produce a passport. He asked me if I 
had a passport, so I told him I didn't have any passport. 

“How can I prove you are an American citizen?’’ So I 
wrote to my family in Cleveland and asked them to send 




me a birth certificate to prove that I was an American 
citizen, and they did. 

I took the birth certificate to the Consul to prove that 
I was an American citizen, and the American Consul took 
the birtli certificate and he said no, we make an application 
to Washington and then we will let vou know. 

By Mr. Richey: 

Q. Mr. Maenza, how many times did you 2:0 to visit 

17 the American Consul in Palermo after your arrival 
in Italy? 

A. I went so many times, I don't remember how many 
times I went. 

Q. It has been stipulated in this case that you entered the 
Italian Army in April, 1935. Would you tell the Court, as 
best you can, how many times you visited the American 
Consul between the period from 1.933 to 1935? 

A. I went there about nine or ten months. 

Mr. Richey: Your Honor, I ask that this be marked for 
identification. 

(Application for passport was marked Plaintiff’s Exhibit 
No. 1 for identification.) 

The Court: Where was the Consul; in what city? 

The Witness : In Palermo, Italy; Sicily. 

Mr. Richey : I am only asking to have this identified for 
identification purposes: I am not offering it in evidence at 
this point. 

By Mr. Richey: 

Q. I ask you, Mr. Maenza, if this is your signature? 

A. Yes; it is. 

The Court: What are you showing the witness? The 
record should show. 

Mr. Richey: I am showing the plaintiff's application 
for a passport. 

18 The Court: Identify it by number; you have just 
had it marked for identification. Let the record show. 

Mr. Richey: Plaintiff's Exhibit 2 for identification. 

By Mr. Richey : 

Q. I ask you if this is your signature? 

A. Yes: it is. 
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The Court: I don't suppose that will be questioned,— 
is it? Can't that be stipulated? 

Mr. Glen don : If it is the document I think it is. I haven't 
seen it. 

The Court: Show it to counsel. 

I wish you gentlemen would see if you can agree on the 
authenticity of documents, so that we won't have to consume 
time by taking the proof. 

Mr. Glendon: I will stipulate to it. Your Honor. 

Mr. Richey: Your Honor, I now offer in evidence plain¬ 
tiff's application for passport, which was made before the 
American Consul at Palermo, Italy, on February 4, 1935. 

The Court: It may be admitted. 

(Application for passport, heretofore marked for identi¬ 
fication. was received in evidence as Plaintiff's Exhibit 
No. 2.) 


Mr. Purn f.y: I also offer the affidavit which was executed 
in connection with it. 

The Court : It will be admitted. 


19 By Mr. Richey: 

Q. When were you inducted into the Italian Army? 

Mr. Glendon : Objection. 

The Court: Objection overruled. 

A. 1935. 

The Court: Of course, I want to say this to both of you 
gentlemen: since the plaintiff was a natural-born citizen, 
the burden is on the Government to prove that he was ex¬ 
patriated. However, you may proceed, if you wish, and 
anticipate the proof. Really, the burden of going forward 
with the evidence is on the Government to prove expatri¬ 
ation. 

Mr. G lex don : I think that is true in respect to the first 
act. I think, in respect to the second act, which the Govern¬ 
ment claims, that is, that it was stipulated he served in the 
army, that creates a presumption of expatriation. Your 
Honor. 

The Court: Possibly: I won't rule on that at this time. 
You may proceed. 

By Mr. Richey: 

Q. Mr. Maenza, will you state to the Court again the 
approximate time when you entered the Italian Army the 
first time? 







37 


20 The Court: That has been stipulated. 

By Mr. Richey: 

Q. What happened when you received your notice to re¬ 
port for induction in the Italian Army? 

Mr. Glexdox: There lias been no testimony as to that. 

The Court: That is correct; objection sustained. 

By Mr. Richey: 

Q. Describe the circumstances for the Court surrounding 
your entry into the Italian Army? 

A. When I received a notice from the Italian Government 
that I had to go in the Italian Army, I went to Palermo, 
Italy, to the office of the American Consul, and told him that 
the Italian Government sent me a notice that I have to go 
in the Italian Army. So the American Consul told me that 
I have to go in the army because I was raised in Italy, and 
I had to serve in the army. 

Q. What did you do then ? 

A. Then I went home by my grandmother. And so I 
didn’t want to go in the Italian Army, because I was an 
American citizen, but that passed about ten or fifteen days 
when the policeman came and got me and took me away. 
Thev forced me to go in the Italian Armv; so I told him 
then I was American-born and I expected to have a pass¬ 
port to come through to come back home. They 

21 don’t listen to me; they just laugh at me, and they 
say, “Oh, you will serve in the Italian Army or rather 

go to jail. ” 

So they took me to the District Limisino, where they made 
me serve in the army. 

Q. What happened then? 

A. Then from there they took me in a little city near 
France, at the border of France, where there was a regiment 
already formed, and I had to leave for Africa, and I had to 
join the regiment there. 

Q. Was the regiment already formed when you arrived, 
when the police took you away, as you say? 

A. Yes; it was already formed, because I didn’t go with 
the other fellows; I went all alone. 

Q. You were inducted individually? 

A. Yes. 

Q. Did you take an oath in connection with your military 
service ? 
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A. Xo: I never did. 

Q. Will you describe the circumstances surrounding the 
manner in which you were able to get out of taking an oath 
of allegiance to the King of Italy? 

A. Because I went all alone: I didn't go in a group, like 
up there they go in the army in a group together. When 
I went in the army, the Italian Regiment was formed 
already. 

22 Q. When were you discharged from the Italian 
Army? 

The Court: We have all those dates. 

By Mr. Richey: 

Q. What happened after the first tour of duty in the 
Italian Armv? 

A. In 1936? 

Q. What happened then? 

A. In 1936 I went back home again, and I started going 
back to the American Consul in Palermo. 

The Court: What is that? 

The Witness: When I returned from the army, I went 
back to the American Consul at Palermo, Italy. 

By Mr. Richey: 

Q. What did he tell you? 

A. I told him that I was through with the armv: tliev dis- 
charged me. and I was ready to leave for the United States. 
Q. What did you do then ? 

A. Then they answered me that I had lost already my 
citizenship because I had served in the Italian Army. 

Q. It has been stipulated in this case that you served in 
the Italian Army again. Will you describe, to the best of 
your recollection, just what happened when you went back 
into the army again on April 10, 1939? 

A. In 1939 I was drafted again, but I didn't want 

23 to go again. Tliev forced me again to go in the armv, 
and they made me serve about four months, and they 

discharged me again. 

Q. What did you do after that? 

A. After that, I went back home again. 

Q. And what happened then? 

A. I still kept on going by the American Consul in 
Palermo, but it was useless. 
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Q. What happened when you entered the army on June 
10, 1940? Will you describe the circumstances surrounding 
your entry in 1940? 

The Court: 1941 or 1940? 

Mr. Richey: June 10,1940. 

The Court: How many periods of service are there? 

The Witness: Four. 

Bv Mr. Richey : 

% 

Q. It has been stipulated that you served in the Italian 
Army from June 10. 1940, until October 19, 1940. Describe 
the circumstances for the Court surrounding vour entrv into 
the Italian Army for that period of your duty? 

A. They do the same thing again. They draft me again 
in the army and they force me to go again. 

Q. What happened when you were discharged from the 
Italian Army the third time? 

A. I went back home, and I even wrote to my sister here, 
and to my brother-in-law, to write to the President 
24 to get this thing straightened up: but I didn't get no 
answer from them. 

The Court: What is that? 

The Witness: I wrote to my sister and my brother-in-law 
to write a letter to the President to straighten this matter 
up for me to get back home. 

By Mr. Richey : 

Q. Mr. Maenza, when you arrived in Italy in 1943. did 
anybody tell you that you would have to report for duty in 
the Italian Army? 

A. Xo: they didn't. 

The Court: What happened the last period of service? 

Mr. Richey: Oh, I am sorry. Your Honor. 

The Court: That is the important one. it seems to me. 

By Mr. Richey: 

Q. Mr. Maenza, will you describe the circumstances sur¬ 
rounding vour entrv into the Italian Armv in 1941? 

A. They did the same thing: they draft me again. 

The Court: Just tell us what happened. 

The Witness: It was no American Consul any more in 
Palermo, because of the war, and they draft me in the army 
again. 
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The Court: Tell us how they drafted you; just what 
did they do ? 

2o A. They called me air a in and they forced me to 
go in the armv again. 

V _ _ • 

The Court: I think you better bring out the details, 
Mr. Richey: 

By Mr. Richey: 

Q. When you received your notice, what did you do? 
The Court: He didn't say he received a notice. 

By Mr. Richey: 

Q. Wire did vou go into the Italian Armv the fourth time ? 
A. Because they forced me to go. 

Q. How did they force you to go ? 

The Court: Suppose you brine: out the details? He says 
he was drafted, or inducted. Bring out the details of just 
what happened. 

By Mr. Richey: 

Q. What made you go into the Italian Army the fourth 
time? Why did you go? 

A. Because they forced me to. 

Q. How did thev force vou? 

A. They came with the policeman to my home and they 
took me away. 

The Court: Did thev first serve a notice on vou? 

• • 

The Witness: Yes. 

The Court: Why don't you tell us just what hap- 

26 pened ? Now what happened in 1941 which led to 

vour going in the armv? 

• \ _ * 

The Witness: They forced me to go in the army. 

The Court: How? 

The Witness: They sent me a notice first. 

The Court: All right. 

The Witness: I didn't want to go again in the army. 
By Mr. Richey: 

Q. What did you do when you received the notice? 

The Court: Xo; just a moment. Let him finish. They 
served a notice: what happened then? 
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The Witness : Then I don 't want to go in the armv, like 
the other time, but the policeman come and got me and took 
me in the army again, and I served until 1943. in October, 
I think it was; I don't remember exactly the date. 

By Mr. Richey: 

Q. Mr. Maenza, did you take an oath of allegiance in con¬ 
nection with your military service? 

A. Xo; I didn’t. 

Q. Did you take an oath of allegiance in connection with 
your military service the second, third and fourth times you 
were in the army? 

A. Xo: they don't take no allegiance after the first time 
thev go in the armv; thev don't take no more oath of 
allegiance. 

27 Q. Mr. Maenza, it has been stipulated that you 
were born in the United States. Did you ever go to 
Italv before 1933? 

A. Yes: I did. 

Q. How did you go to Italy before 1933, and when did 
you go ? 

A. My father and my mother and my sister, we went to 
Italy in 1913. 

Q. How old were you at the time? 

A. I was about eighteen months old. 

The Court: How long did you stay over there? 

The Witness: I stayed there until 1925. In 1925 we re¬ 
turned here to America again. 

By Mr. Richey: 

Q. What happened then? 

A. Then when I got here in America I started to go to 
school, and I went to school until I was sixteen years old. 
Then I had to quit school because the business was bad. 
My father had a new and second-hand furniture store, and 
I started helping my father out in the store; but after 
going for awhile, the business was so bad, I thought I 
could get a job in another place and help my father out. 

Mr. Glendon : Excuse me, I don't want to cut him off: I 
certainly don't want to object to any question, but I don’: 

think this is responsive. 

2S The Court: Objection sustained. 
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By Mr. Bichey: 

Q. You Lave told the Court that you went to school when 
you returned to the United States in 1935; you told us 
you went to school for three years? 

A. Yes. 

Q. You have also told the Court that when you quit 
school you tried to get a job. What happened then? 

The Court : I think that is immaterial. 

Mr. Richey: I think I can connect this up. I think I can 
show this is relevant. Your Honor. 

The Court: How is it relevant? 

Mr. Richey: In the first place, when he was a young 
man in this country, after he had returned- 

The Court: He has also testified that times were hard 
and he was out of a job and he went to Italy to better him¬ 
self. 


By Mr. Richey: 

Q. Did you ever receive a notice to report for duty in 
the Italian Army when you were in this country? 

A. Yes: I did. 

Q. When was that? 

A. That was in 1932. 

Q. What did you do? 

A. I went to the Italian Consul in Cleveland, Ohio. 
29 Q. What did you say to the Italian Consul in 
Cleveland, Ohio? 

A. I asked him why they send me this notice—that I 
was an American citizen, and how could I go in the Italian 
Army to serve, that I didn't have to serve in the Italian 
Army. 

Q. What did you do ? 

A. He said, “if you want to go, you can; if you don't 
want to go, vou don't have to go.'' And he gave me a 
paper that was writing in Italian, that I don’t understand 
what they mean. 

Q. Did you speak English at the time you went to see 
the Italian Consul in Cleveland? 

A. Yes: I did. 

Q. Did you read English at the time you went to see the 
Italian Consul in Cleveland? 

A. Yes; I did read English. 

Q. Did you speak or read Italian at that time? 

A. Xo: I can't read or speak Italian, only a few words 
that I heard my father once in awhile say. 






43 


The Court: You lived in Italy until 1935; you were then 
thirteen years old. Weren't you able to read or write 
Italian? 

The Witness: Xo. 

The Court: You mean you were illiterate? 

The Witness: English only. 

30 The Court: You didn’t learn English in Italy, did 

vou? 

* 

The Witness: Xo; I learned it over here. 

The Court: But didn't you learn to speak, read and 
write Italian when you were in Italy? You were there 
from the time you were eighteen months old until you were 
thirteen years old. 

The Witness: Xo; I went to school there until the first 
grade but I didn't remember much in the first grade. 

The Court: You will have to speak louder. Repeat your 
answer so we can hear you. 

The Witness: I went to school until in the first grade, in 
Italy, that I didn't remember much in the first grade. 

The Court: You didn't learn to read and write? 

The Witness: Xo, Your Honor. 

The Court: Although vou were thirteen vears old? 

The Witness: Thirteen years old. 

By Mr. Richey: 

Q. In what language were the papers written, that the 
Italian Consul gave you in Cleveland, Ohio, in 1932? 

A. In Italian. 

The Court: Did you have somebody translate them for 

ye a ? 

The Witness: Xo; I didn't think it was important; 

31 that's why I didn't bother with it. 

The Court: Repeat again what the Consul told 

you? 

The Witness: He told me, “If you want to go to Italy 
to serve in the army, you can go; if you don't want, you 
don't have to go.’’ 

The Court: But you did go to Italy, didn't you? 

The Witness : I went to Italy, but I went later. 

The Court: You went to Italy a year later? 

The Witness: Yes. 

By Mr. Richey: 

Q. When did vou go to Italy? 

A. In 1933. 
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Q. And you joined the army in 1935. Did you intend 
to go to Italy to join the army ? 

A. Xo: I didn't. 

The Court: Suppose you reframe your question? 

By Mr. Richey: 

Q. When you went to Italy, what purpose did you have 
in mind ? 

A. I went for the purpose, here I was out of a job, and I 
thought I was going to visit my grandmother for awhile, 
and after things get better here, I come back home again. 
0. Did anvbodv tell vou vou would have to go in the 

v • * • * 

army when you arrived? 

A. Xo: they didn't. 

32 Q. Did you make any elTort to join the Italian 
Army? 

A. Xo: I didn't. 

Mr. Richey: That is all. 


Cross-examination. 

By Mr. Glexdon : 

Q. Mr. Maenza, you stated that your purpose in going 
to Italy in 1935 was to see your grandmother; is that right ? 

Mr. Richey: Objection: he didn't go to Italy in 1935. 

By Mr. Glendon : 

Q. In 1933; is that right? 

A. That is right. 

Q. You have stated under oath a different reason, have 

vou not—have vou ever stated under oath a different rea- 
• * 

son for your wanting to go to Italy ? 

A. Xo: I wouldn't. 

Q. You are quite sure? 

Mr. Richey: Object to this line of questioning, Your 
Honor. 

Mr. Glendon : I think it goes to his veracity. 

The Court: Objection overruled. 

By Mr. Glendox : 

Q. Will you answer that ? 

A. I can't remember that. I might have sav some- 
33 thing else but I don't remember. 

Mr. Glexdox: Will you mark this Defendant's 
Exhibit Xo. 1. 




(The document referred to was marked Defendant's Ex¬ 
hibit Xo. 1 for identification. 

By Mr. Glendon : 

Q. Were you in Boston in 1933 ? 

A. Yes, sir. 

Q. Why were you in Boston; what were you doing in 
Boston ? 

A. When I left New York for Boston, I had intention to 
go to Italy, so I thought I could get a job on a boat, but I 
went to a ship and I went up there to get a job, but when I 
went up, I didn't see nobody around, so I thought the best 
way I could do is to go there as a stowaway. Well, I was 
from New York to Boston, I was discovered that I was with¬ 
out a passport, so when we got- 

The Court: I think you have answered the question. 
The question was, why did you go to Boston; what was your 
answer? 

The Witness : I was on a ship, and they left me off at Bos¬ 
ton. 


By Mr. Glendon : 

Q. And you were interrogated by the Immigration Au¬ 
thorities in Boston, were you not ? 

34 A. Yes, sir. 

Q. And you were under oath at the time that you 
were questioned by the Immigration Authorities? 

The Court: Well, if you have the record and it shows he 
was under oath, that is sufficient. 

Mr. Glendon: The record shows it. 

By Mr. Glendon: 

Q. I ask you if you recall this question and the answer 
that you gave: 

“Question: How old are you and when and where 
were you born? 

“Answer: Twenty. I was born July 29, 1912, in S. 
Agata Militello, Province of Messina, Italy.” 

Was that question asked you and did you make that answer? 
A. I might have said it, but I don’t remember. 

The Court : Speak up. What was your answer? 

The Witness : I might have said that. 
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By Mr. Glendon : 

Q. Did you say it or did you not ? 

A. I don't remember. 

Q. If I told you that the record shows that is your an¬ 
swer. would that refresh your recollection ? 

A. I can't remember. 

The Court: Will you read the answer again? 

Mr. Glendon: (Reading) 

So “Answer: 20. I was born July 29. 1912, in S. 

Agata Millitello, Province of Messina, Italy. 

The Court: Of course, it has been stipulated that he was 
born in Cleveland. 

Mr. Glendox : Yes. I am offering this as to his veracity. 

The Court: I can't hear vou: vou don't articulate clearlv, 
Mr. Glendon. 

Mr. Glendon: I am sorry. 

I am offering this as to his veracitv. 

O * 

The Court: Oh, yes. 

By Mr. Glendon : 

Q. As a matter of fact, you made that statement, did you 
not, so that you could get transportation to Italy so that 
you would be deported; is that not true? 

A. I might have said that. 

Q. Is that not the reason that you made the statement? 

A. I made the statement—the reason of the statement, 
to go to see my grandmother. 

The Court: Win* did vou make the statement that vou 

• • • 

were born in Italy, when you were actually born in Cleve¬ 
land ? 

The Witness: I want to go to Italv to visit mv grand- 
mother: that is the reason I made that statement. 

The Court : How would that help you to go to Italy ? 
36 The Witness: I thought it would help me to get 
to Italy to see my grandmother. 

The Court: In other words, you told a lie to the Immi¬ 
gration Authorities in order to be deported to Italy; is that 
it? 

The Witness: I guess so. 

By Mr. Glendon: 

Q. You stated that you got a document from the Italian 
Consul at Cleveland in 1933, but you did not know what 
that document was; is that true? 
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A. Yes, sir. 

Q. In this same hearing in Boston, were you asked this 
question and did you give this answer: 

“Question: Have you a passport? 

“Answer: Xo. 

“Question: Any other documentary evidence? 
“Answer: Declaratory of exemption from military 
service issued by the Royal Italian Consul, Cleveland, 
Ohio, dated August 18, 1932."’ 

Were you asked that question and did you make that answer ? 
A. I don't understand what you mean. 

The Court: When you were questioned by the Immigra¬ 
tion Authorities in Boston, were you asked that question 
and did you give the answer Mr. Glendon just read to you? 

The Witness: When I was- 

37 The Court: Suppose you read it to him again, Mr. 
Glendon. 

By Mr. Glendon : 

Q. Were you asked this question?— 

“Question: Have you a passport? 

“Answer: Xo. 

“Question: Any other documentary evidence? 
“Answer: Declaration of exemption from military 
service issued by the Royal Italian Consul in Cleve¬ 
land. Ohio, dated August IS, 1932.*’ 

Did vou make that statement, in vour hearing in Boston, 
under oath? 

A. I don't remember that. 

The Court: At the proper time, you have a right to offer 
that in evidence. 

Mr. Glendon : Yes, Your Honor: I intend to. 

By Mr. Glendon : 

Q. How did you come back to the United States in 1925? 
A. I come back with my sister, that my father was an 
American citizen, and he call us back here in America. 

Q. You came back legitimately, then? 

A. Yes, sir. 

Q. In this same hearing in Boston, were you asked this 
question?— 

“Question: How many times have you en¬ 
tered the United States? 

“Answer: Once. 
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‘‘Question: Where did vou enter? 

“Answer: Xew York. 

“Question: When and how did you enter? 

“Answer: August 1926 as stowawav." 

Did vou give that answer, sir ? 

A. I might have said that. sir. 

Q. If I stated to vou that the record shows that is vour 

v * • « • • 

answer, would you agree with it? 

A. 1 couldn't remember. 

Q. You were under oath at the time, weren't you, Mr. 
Maenza ? 

Mr. Richey: That is irrelevant. Your Honor. I object, 
because the hearings were conducted under oath, and the 
counsel knows that. 

The Court: I can't hear you when you are seated. 

Mr. Richey: I object. Your Honor, because the hearings 
were conducted under oath, and it has been stated several 
times: we all know that. 

The Court: Objection overruled. It is cross-examina¬ 
tion as to credibility. 

By Mr. Glexdon : 

Q. You stated, Mr. Maenza. that your reason for com¬ 
ing to Boston was that you were on a ship and going to 
Italy: is that correct?—and that you wanted to go 
39 to Italy: is that correct? 

A. Yes. sir. 

Q. Were you asked this question and did you give this 
answer at this hearing in Boston: 

“Question: What was your intention in going on 
board of that ship? 

“Answer: I wanted to make the trip to Boston. 
“Question: Do you know anyone in Boston? 
“Answer: To see if I could locate a young man I met 
in Xew York." 

Were you asked those questions and did you give those 
answers? 

A. What was the last part, did you say? 

Q. What did you say? 

A. What was the last question? 

Q. The last question was. were you asked this question 
and did vou give that answer? 
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The Court: Did vou sav that, at the Immigration Hear- 
ill" in Boston? 

The Witness I might have. 

The Court: It isn't clear to me how that Immigration 
Hearing took place. Do I understand that the plaintiff 
boarded a ship in Xew York, and the ship touched at Bos¬ 
ton ? 

Mr. Glexdox: Yes. He testified previously that he went 
as a stowaway on a ship. Ho was arrested as a stow- 

40 away. He was arrested in Boston and taken before 
the Immigration Authorities. 

The Court: Apparently, he wanted to get free transpor¬ 
tation to Italy: that is why he said he was born in Italy. 
Is that the Government's contention? 

Mr. Glexdox : It is one of our contentions. 

The Court: That is as to this aspect of the case. 

Mr. Glexdox: Yes. 

The Court : Very well. 

Bv Mr. Glexdox : 

Q. Mr. Maenza, you were given another hearing in Bos¬ 
ton on September 2, 1933, were vou not? 

A. Yes. 

Q. And at that hearing you were advised that a check 
had been made and it had been determined that your pre¬ 
vious statement that you had been born in Italy was in¬ 
correct: is that not so? 

A. That is right. 

Q. You remember that ? 

A. Yes: I remember that. 

Q. You are quite certain about that, are you? 

A. I think I am. 

Q. And you said there that you were born in Cleveland, 
did you not? 

A. Yes, sir. 

41 Q. In this second hearing you were asked if you 
had a birth certificate: is that correct ?—at the time of 

the first hearing in Boston: is that correct? 

A. That is right. 

Q. And at the second hearing you produced this first 
certificate, did you not? 

A. I can't remember. 

The Court: You evidently don’t think much of the truth, 
do you ? 

The Witness: Xo; that is so many years ago, I can’t 
remember. 
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The Court : But you admit that you told a lie, about vour 
birthplace, to the Immigration Authorities, when you were 
under oath? 

The Witness: I am sorry. 

The Court: How do you expect me to believe what you 
are saying now. if you were lying under oath to the Immi¬ 
gration Authorities in Boston? 

(Xo response.) 

The Court: Very well: proceed. 

By Mr. Glexdox : 

Q. You sav vou don't remember whether vou had a birth 
certificate or not? 

A. I can't remember. 

Q. I ask you if you were asked this question, and 
42 did you give this answer: 

“Question: When did you secure this birth certificate 
that you present today? 

“Answer: In 1928 when I went to work for the Xut 
Products Company; they wanted to know how old I 
was. so I went to the city hall to get it.” 

Were you asked that question and did you give that an¬ 
swer ? 

A. I went to- 

The Court: Did you tell the Immigration Authorities 
what Mr. Glendon just read; did you say that at the Immi¬ 
gration Offices here? 

The Witness: I might have say. Your Honor. 

The Court : Very well; he said he might have. 

By Mr. Glendon : 

Q. Were you asked this question: 

“Question: Why didn't you present it to the immi¬ 
gration officer who gave you a hearing at this office a 
short time ago ? 

“Answer: I didn't give it a thought.’* 

Were you asked that question and did you give that 
answer? 

A. I can't remember nothing at all about that. 

Q. You don’t remember that at all. 
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Were you asked this question and did vou give this an¬ 
swer : 


‘‘Question: Why did you testify under oath 

43 that vou were born in Italv. and that vou were a 
citizen of that country, when you knew very well 

that you were born in Cleveland, Ohio ? 

“Answer: Well, when I was taken to Italy by my 
parents when I was a baby, I was registered there, and 
I thought that I was a citizen of Italy because of that. 
Then when I came back to the United States, the Italian 
Government wrote mv grandmother in the old countrv 
that I would have to serve in the Italian Army for 18 
months. She sent this letter to me, and I was anxious 
to get back there to sign up.’’ 

Were you asked that question and did you give that 
answer? 

A. I couldn't answer. 

Q. Sir? 

A. I couldn’t answer. 

Q. What do you mean ? 

A. Because I didn’t go to Italy to sign up in the army. 

The Court: Did you say that at the Immigration, here? 
The Witness: I might have said it. Your Honor. 

The Court : He said he might have said it. 

By Mr. Glen don : 

Q. Were you asked this question?- 

“Question: But you have shown a certificate issued 
by the Italian Consul at Cleveland that you were 

44 born in Italv. This document is signed bv vou 

■ • 

under oath. What have you to say to that ? 
“Answer: I didn’t want to be sent io Italy at the 
time because I had a job. and I thought it best to keep it 
until I got together some money. That is why I asked 
to be exempt. I didn’t swear to being born in Italy, the 
Consul just put that down and I signed it.” 

A. I might have signed the statement but I didn’t under¬ 
stand the meaning of it. 

Q. Did you make this statement? 

The Court: Did you say this at the Immigration Hear¬ 
ing? 

The Witness: I can’t remember, Your Honor. 
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By Mr. Glexdon : 

Q. Wore you asked this question and did you give this 
answer ?- 

“Question: Do you still desire to go to Italy? 
“Answer: Yes, that is why I came to Boston by boat. 
Now that I am not working I would just as soon go over 
and join the army.’’ 

Were you asked that question and did you give that 
answer ? 

A. I don't think I ever said that. 

Q. You deny that you said that ? 

A. I might have said it. but I can't remember at all. 

Mr. Richey: Objection, Your Honor. The counsel 

45 is putting words in the witness' mouth, by savins:. 
“Do you deny?" 

The Court: Xo: that is a proper question. Objection 
overruled. 

By Mr. Glexdox : 

Q. What is your answer, sir—do you deny that you said 
that ? 

A. I might have said anythin? at that time: I was scared- 
to-death: I didn't know what I was doing. 

Q. You were under oath, were you not ? 

A. Xo: I wasn’t. 

Q. You were not under oath? 

A. I don't understand what you mean. 

Q. You know you are under oath now? 

A. Yes: I know now. 

Q. You know what that means, don't vou? 

A. Yes. 

Q. And weren’t vou sworn, when vou testified in Boston 
in 1933? 

A. I couldn't remember, sir. 

Q. You don’t remember that? 

The Court : I don’t think he has much regard for an oath; 
lie certainly hasn't shown any. 

By "Mr. Glexdox : 

Q. Did you make any effort to be sent to Italy at the 
expense of the Italian Government? 

46 A. Yes: I did. 

Q. And were you sent to Italy at the expense of the 
Italian Government? 
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A. Xo; I didn’t. 

Q. You did not ? 

The Court: I want to interject a question: What efforts 
did you make to be sent to Italy at the expense of the Italian 
Government ? 

The "Witness: The Italian Consul in Boston sent me a 
letter, when I wrote to him that I wanted to go to Italy, and 
he sent me a letter telling me. if I could produce $8 to pay 
for the food on the boat, he will let me go to Italy: but when 
I went .to the Italian Consul in Boston. I told him that I 
would like to go to Italy. He said. “You have to pay the 
whole fare, because you are not an Italian citizen.” and he 
told me. “You have to pay $75.” I told him I didn't have 
that much money: I only had $43. At first he didn't want 
to accept that money, hut after lie gave me a lot of papers on 
one condition, that you, after arriving in Italy, you will pay 
the balance of the money to the Italian Government. 

By Mr. Glendon : 

Q. Your testimony is, Mr. Maenza, that the Italian Consul 
did help you to go to Italy? 

A. Yes: he did. 

47 Q. And how much did it cost you? 

A. Forty-three dollars: on one condition, that I 
had to pay the balance after I got in Italy. 

Q. How much was the balance? 

A. Forty-three to seventy-five, —oh. about thirty. 

Q. You have stated that your purpose in going to Italy 
was to see your grandmother: is that correct ? 

A. Yes. 

Q. What made you think that the Italian Consul would 
pay your way to Italy just to see your grandmother ? 

A. I don't know; I told him I was the son of an Italian- 
born. and maybe he would help me out. 

Q. You thought that the Italian Consul would pay your 
way to Italy just because you were born in Italy ? 

A. That’s right. 

Q. Isn't it a fact that the reason you went to the Italian 
Consul was because vou wanted some militarv service? 

A. Xo. 

Q. And isn't it a fact you told them, if they would send 
you back, you would perform military service? 

A. Xo: I didn’t. 

Q. Isn't it a fact the Italian Consul did send you back and 
it cost you only a very small sum of money? 

A. I paid $43. 





The Court: Didn't the Italian Consul state to you, 
4S he was doing it so that you could serve in the Italian 
Army, and that you would have to serve in the Italian 
Army? 

The Witness: Xo: he didn’t tell me that. 

By Mr. Glen don : 

Q. Mr. Maenza, I ask you if you were ever asked this 
question and gave this way?- 

‘‘Question: If you are released from this station 
where do vou intend to go? 

“Answer: Back to Italy. The Italian Consul here 
in Boston, has promised to help me. He has sent me 
this letter.’’ 

And the record shows that he presents a letter written in 
Italy, addressed to Rosario Maenza, Immigration Station, 
East Boston, Massachusetts: the letter is translated by 
Immigrant Inspector Galotti, as follows: 

“Office of Consular General of Italy, Boston, Massa¬ 
chusetts, 2S August, 1933: To Rosario Maenza, Immi¬ 
gration Station, East Boston. Massachusetts.” 

Mr. Richey: I object. Your Honor: that is hearsay, and 
there is no reason why that should be admitted. 

The Court: Your objection is premature. Mr. Glendon 
hasn’t finished his question. 

Mr. Richey: He is reading a letter. 

The Court: But he hasn’t finished his question. 

Mr. Richey: But he is reading the letter. 

49 The Court: You may finish your question. 

Mr. Glendon: (Reading) 

“In answer to yours of the 26th instant, you are 
advised—'*- 


The Court: Just how did you begin the question? 

Mr. Glendon: The question was, “Were you asked this 
question and did you give this answer?—and then, “Did you 
produce this document?” 

The Court: What is the answer? 

Mr. Glendon: (Reading) 

“Answer: Back to Italy. The Italian Consul here 
in Boston has promised to help me. He has sent me 
this letter.” 
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The Court : Very well: you may read it. 

Mr. Glendon: (Reading) 

“In answer to yours of the 26th instant, you are ad¬ 
vised that I will try to repatriate you with a consular 
ticket on the Motor Vessel ‘Saturnia’ sailing for Italy 
from this port, September 10th. It is necessary for you 
to call at this office and produce your application for re¬ 
patriation, and to pay $8 for food and passage which is 
to be charged to vou.” 

Did you present that letter in the immigration hearing? 
A. Yes; 1 think I did—I can't remember, but I think I did, 
though. 

50 The Court: What is your answer? 

The "Witness : I think I did. 

By Mr. Glendon : 

Q. That letter states that is only cost $S to go back. You 
have just testified it cost you $43 and $75, did you not ? 

A. (Xo response.) 

Q. Did you not, sir? Which is correct? 

A. The letter was right, but when I went to the Italian 
Consul, he thought I was an Italian-born; he didn't know I 
was an American-born, and that is why he couldn't help me 
out; that is why he wanted me to pay the whole fare. 

The Court; How did you expect you would be able to 
pay the balance of the $75 after you got back to Italy, if you 
didn’t have the money in Boston? 

The Witness: I thought I might get a job in Italy. 

The Court: A job in Italy enough to earn the balance of 
vour steamship fare? 

(Xo response.) 

The Court: Y’ou may proceed, Mr. Glendon. 

By Mr. Glendon : 

Q. Mr. Maenza, you have testified here this morning that 
you went to Italy on an Italian ship; is that correct ? 

A. That is right. 

Q. And what was the name of that ship? 

A. “Saturnia,” I think. 

51 Mr. Glendon: Will you mark this for identification 
as Government’s Exhibit Xo. 2. 

(Group of papers numbered “1605”—photostats—were 
marked Defendant’s Exhibit Xo. 2 for identification.) 



56 


By Mr. Glexdox : 


Q. Do you recall irivinsr an affidavit before 
Vice-Consul in Palermo, Italy, in July. 1949? 
A. Yes: 1 do. 

Q. Is that your signature, sir? 

A. Yes. sir. 


the American 


Q. Do you recall stating in that affidavit that you went to 
Italy on an American ship? 

A. He asked me. sir, that is—will you please tell me that 

ouestion again ? 

6 ^ 


The Court: Will you read the question? 

The R eporter : (Reading) 

“Question: Do you recall stating in that affidavit 
that you went to Italy on an American ship?" 


A. No: I don’t. 


By Mr. Glen*don: 

Q. Would this refresh your recollection, Mr. Maenza?— 

“I then returned to the United States where I re¬ 
sided until September 1933, when I embarked at the 
port of Xew York as an ordinary seaman on an 
52 American ship, the name of which I do not re¬ 
member. The shipping company was looking for 
sailors and they picked me up at the port of Xew York. 
I had never worked as a seaman before, nor had I ap¬ 
plied to any shipping union or employment agency for 
work as a seaman." 


Does that refresh your recollection? 

A. Xo. sir. 

Q. You signed this document, did you not? 

A. Yes: I signed that document, but that is the story my 
father gave. He didn’t know how I went to Italy. My 
father gave this story because he didn't know how I got to 
Italv, and he told the lawver I had gone that wav; so when 
they read that to the Consul. I don’t understand all about it. 

Mr. Richey: Your Honor, I would like to state at this 
point, for the Court’s attention- 

The Court : Oh, no: you may not interrupt the examina¬ 
tion of the witness. The rule is that the only purpose for 
which opposing counsel may rise is to note an objection. 
Otherwise, the examination of the witness may not be inter¬ 
rupted. 
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By Mr. Glendon : 

Q. I am not sure I understand you, Mr. Maenza. You say 
vou did sign this document ? 

A. Yes: I did. 

Q. And you were under oath: but it is not true. Is 

53 that what you are stating? 

A. It ain't true. 

Q. It is not true, and you knew that when you signed it ? 

A. Xo; I didn't know what I was signing. 1 thought it 
was documents that I was going to leave to come to Amer¬ 
ica. 

Q. Did you read it before you signed it ? 

A. Xo: I didn *t know how to read that. 

Q. You didn't know how to read? 

The Court: What is the date of that affidavit? 

Mr. Glen don : 1949. 

The Court: You read English, don't you? 

The Witness: Yes, Your Honor. 

The Court : When did vou learn to read and write Eng¬ 
lish? 

The Witness: When I came back to this country. 

The Court : When was that ? 

The Witness : In December, 1950. 

The Court: Before that, vou didn't know English? 

The Witness: Xot before that.—I had forgotten all about 
it. Your Honor, I stayed over there IS years, and couldn't 
speak with anybody English. 

The Court : If that is so. you learned English very fast. 
The Witness: Yes. Your Honor: I picked it up 

54 right awav. 

By Mr. Glendon : 

Q. You signed these documents, did you not, Mr. Maenza ? 
The Court: He has already said that. 

By Mr. Glendon : 

Q. And those were dated in 1935. Could you read and 
write English then? 

A. That was when I came from here, that date: yes. 

Q. And when was it that you forgot to read and write 
English? 

A. After IS years, I couldn't remember anything; I 
couldn’t even talk any more. 

Q. Do you customarily sign things without reading them 
or having them explained to you? 


A. I thought they were documents that my father sent 
from here, that I had to come back to America: that is why 
I signed it. 

Q. Where did you leave the United States on your trip 
back to Italy: from what port did you finally leave—Boston 
or New York? 

A. Boston. 

Q. You stated in this affidavit that you left from Xew 
York, did you not ? 

A. My father thought I had left from Xew York. 

55 Q. When you left Boston did you have any papers 
with you? 

A. Yes: I did. 

Q. What papers did you have? 

A. Those of the Italian Consul in Boston, that he gave me. 
Q. He gave you some papers? 

A. Yes. 

Q. And what were the papers? 

A. They were written in Italian, and I don't understand. 
Q. You didn't speak Italian, either? 

A. Xot at that time. 

The Court : What language did you speak at that time? 
The Witness: At that time, English. 

The Court : And when did you learn Italian ? 

The Witness : When I got in Italv. 

The Court: And vou forgot English? 

% V. «w 

The Witness : Yes: after IS years, without talking to any¬ 
body, I forgot it. 

By Mr. Glendon : 

Q. You had Italian papers when you left the United 
States? 

A. Yes. sir. 

Q. And what did you do with those Italian papers ? 

56 A. When I got in Italy, the immigration officers 
took them. 

Q. Directing your attention to Government's Exhibit 2 
for identification, did you state?— 

“I tried to get on other American ships in port but as 
I had left my documents aboard ship I could not 
proven American seaman's status and they refused to 
take me." 

Did you make that statement? 

A. Xo: that is the same story my father made. 

Q. Your father was mistaken, then? 
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A. Yes. 

Q. Did you explain your situation to your father? You 
say he made this affidavit. 

A. How could I? 

Q. Where did your father get the information? 

A. That's the only way he thought I could have got to 
Italy. 

Q. How did your father know you left on any ship? 

A. I don't know. 


57 Mr. Glendox: I believe, at this time, Your Honor, 
I would like to offer in evidence Government’s Ex¬ 
hibit 1 for identification. I am offering Government's Ex¬ 
hibit 1, 1-A, which consists of the transcript of the hearings 
before the Immigration Board. 

As Your Honor will note, that whole file is under 
5S seal. I have marked the parts I am introducing in 
evidence. I did not wish to break the seal to take 
them out. 

The Court: Which of the documents are you offering? 

Mr. Glendox: I am offering the transcripts of the hear¬ 
ings before the Immigration Board in Boston. 

Mr. Riciiey: I have no objection to those two documents. 
Anything else in there, I reserve the right to object. 

Mr. Glendox : That is all I am offering. 

The Court : There is nothing else being offered. 

Mr. Glendox : I have marked them with slips of yellow 
paper. 


(Transcript of Immigration Hearings, 
2. 1933. East Boston. Massachusetts, was 
ceived in evidence as Defendant's Exhibit 


dated September 
marked and re- 
Xo. 1.) 


(Transcript of a hearing, dated September 2, 1933, East 
Boston, Massachusetts, marked and received in evidence as 
Defendant's Exhibit Xo. 1.) 


(Transcript of a hearing dated March 7, 1933. Boston, 
Massachusetts, marked and received in evidence as Defend¬ 
ant's Exhibit Xo. 1-A.) 


The Court: You may proceed. 


By Mr. Glendox: 

Q. Mr. Maenza, you stated before lunch, in reference 
to the affidavit that you signed under oath in 1949, that 
at that time you were unable to read or write English; 
59 is that correct? 

A. Xo. 
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Q. You could not read or write English: is that correct ? 
A. That is right. 

Q. And were you able to read or write English in 1935? 
A. In 1935? 

Q. Yes. 

A. Yes. 

Q. And when would you say was the last time you were 
able to read or write English ? 

A. The last time, about 1935. 

Q. After 1935. you completely forgot how to read or write 
English: is that correct? 

A. Yes, sir. 

Q. When is the first time that you again were able to 
read or write English? 

A. Xow. when I came back to America. 

Q. What date was that ? 

A. I came back in December. 1950. 

Q. And during the intervening time you completely for¬ 
got how to read or write English: is that correct? 

A. That is right. 

Q. You stated in here that the allegation in respect to the 
American ship, your going on an American ship, was 
60 not true: is that right? 

A. That is right. 

Q. And the allegation that you didn't have any papers 
when you arrived in Italy, that was also not true? 

A. Having papers? 

Q. Yes. You said, did you not. in the affidavit, that you 
did not have any papers when you went over to Italy? 

A. That is right. 

Q. Is that right ? 

A. That is right. 

Q. Was that true or not ? 

A. That is right. 

Q. Is it the truth that vou did not have anv papers? 

A. Yes. 

Q. You did not have any papers. Didn't you testify this 
morning that the Italian Consul gave you papers? 

A. Oh. that is Italian papers,—that is all I had. 

The Court: Speak up. 

The Witness: Those Italian papers they gave me in Bos¬ 
ton. the Italian Consul, that is all I had. 

By Mr. Glendon: 

Q. How many times did you state you went to the Ameri¬ 
can Consul during the course of vour time in Italv? 
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A. Until 1935, you mean? 

Q. Any time—all the time. 

61 A. I can't remember. I went so many times, I 
can't remember how many times I went. 

Q. After 1935, how many times did you pro? 

A. I just kept on going. 

Q. Would you say you went after 1946? 

A. Yes. When the Consul came back in Italy, again, 
after the war. I started to go back again. 

Q. So you went a number of times? 

A. Yes. sir. 

Q. You stated that the reason you forgot how to read and 
write English was because vou didn't have anvbodv to talk 

<w » * • 

to. Whom did you talk to at the American Consulate? 

A. At the American Consul? 

Q. Yes. 

A. Oh. there were some people that work in the Consul 
there. 

Q. They speak English—didn't they speak English? 

A. They spoke Italian, too. 

Q. Didn't they speak English? 

A. Yes: for one who wants to speak English. 

The Court: I suggest it isn't necessary to cross-examine 
this witness any further on the issue of credibility, because 
his credibility has been completely destroyed. If you wish 
to cross-examine him concerning anv issue of the case, that 
is different. 

62 By Mr. Glen*don : 

Q. You stated this morning. Mr. Maenza, that you did not 
take an oath of allegiance; is that correct? 

A. Yes. sir. 

Q. You are quite certain of that—you are quite certain 
you never took that oath? 

A. I am sure. 

Q. You never took anv oath whatsoever? 

A. Xo. 

Mr. Glf.xdon: Will you mark this Government's Exhibit 
Xo. 3 for identification. 

(The photostats referred to were marked Defendant’s 
Exhibit Xo. 3 for identification.) 
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By Mr. Glexdox : 

Q. I ask you, sir—and I am referring now to Defendant's 
Exhibit Xo* 3 for identification—if that is your signature? 
A. Yes: it is. 

Mr. Richey: May I see the document? 

(Defense counsel hands document to counsel for plain¬ 
tiff.) 

Mr. Richey: Xo objection. 

By Mr. Glexdox : 

Q. In order to refresh your recollection, Mr. 

63 Maenza. I will ask vou if you did not make this 

« * 

statement: 

“I was forced to join the Italian Army under threat, 
and forced to take some kind of oath the importance 
of which I did not know or understand, without any 
intention of relinquishing my U. S. citizenship.’’ 

Did you make that statement in this affidavit ? 

A. I don't remember. 

The Court: What is your answer? 

The Witxess: I don't think I did. Your Honor. 

By Mr. Glexdox : 

Q. It is over your name, is it not ? 

A. Maybe they have me sign some paper I don't under¬ 
stand what it is all about. 

Q. Do you ordinarily sign papers that you don't under¬ 
stand. sir? 

A. (Xo response.) 

Q. Do you recall executing this affidavit ? 

A. I don't know. sir. 

Q. You did execute it, didn't you? 

A. I don't know what you mean. 

Q. Did you sign it? 

A. That is mv signature; sure, I signed it. 

Mr. Richey: Your Honor, I object, until the plaintiff 
fully understands what this document was. 

The Court: Objection overruled. This is cross- 

64 examination. Counsel may cross-examine in his own 
way. 
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By Mr. Glexdon : 

Q. Do you recall signing your name to this paper? 

A. I recall—maybe I didn't know what it was all about. 
Q. Was there anything on the paper when you signed 
your name? 

A. I can’t remember. 

Mr. Glexdox: I will offer this in evidence at this time. 
Your Honor. 

The Court: It mav be admitted. 

(The photostats heretofore marked for identification 
were received in evidence as Defendant's Exhibit Xo. 3.) 

By Mr. Glexdox: 

Q. When did you receive your notice to go in the Italian 
Army ? 

A. When did I receive it ? 

Q. Yes. 

A. I received it in 1935. in March. 

Q. What month, sir? 

A. March. 

Q. March of 1935 ? 

A. Yes. sir. 

Q. And how soon after that did you go in the army ? 

65 A. Oli. I would sav. about 15 davs: 10 or 13 davs. 

• • * 

Q. You said, this morning, that you protested? 

A. Yes. sir. 

Q. And to whom did you protest ? 

A. To the American Consul. 

Q. And did vou make anv written protest? 

A. Xo. 

Q. You put nothing in writing to that effect ? 

A. Xo. sir. 

Q. What else did you do? 

A. I went home. 

Q. Then what happened? 

A. Then, after 10 or 15 days, the police come and got me. 
Q. Have you ever stated, in any affidavit that you 
executed to the State Department, anything whatsoever, 
about the police coming and getting you? 

A. Xo: I never did. 

Q. Sir? 

A. I never did. 

Q. Why didn’t you? 

A. I didn’t have a chance. 
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The Court: 'What? 

The Witness: I didn’t have a chance to go to the Ameri¬ 
can Consul and tell them that the police got me. 

66 By Mr. Glen don : 

Q. You went to the American Consul, you said, many, 
many times, did you not ? 

A. Yes: after I come hack from the army. 

Q. And did you ever, on any of those dates that you 
went, put in writing 1 any statement about the police coming 
and getting you? 

A. I don’t remember. 

Q. Sir? 

A. I don’t remember if I did tell them. 

The Court: Speak up. 

The Witness: I don’t remember if I told them, if I told 
the American Consul about that. 

By Mr. Glenpon: 

Q. You didn’t think it important? 

A. After I had to serve in the army, there was no use 
telling them anymore. 

Q. When did you make a written application for an 
American passport, do you recall? 

A. Tiie first time? 

Q. Yes. 

A. In 1934. 

Q. What month? 

A. Oh. I don't recall the month, sir. 

Q. You don’t recall the month? 

67 A. Xo. 

Q. Do you have a copy of that? 

A. Xo: T don’t think I have. 

Q. When did you make your next application? 

A. The next application ? T can't remember, sir. 

Q. Was it in 193.1? 

A. It was before I left for the army, sure. I think. 

Mr. Glenpon: May I have Plaintiff's Exhibit Xo. 1? 

By Mr. Glenpon : 

Q. You made that application in February. 1935, did 
you not? 

A. I don't remember exactly the date. 

Q. You never completed that application, did you? 
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A. I can't remember. 

Q. You never grot any action on this application until 
1937, did you? 

A. After I come back from the army? 

Q. Yes: and the reason for that was that you didn't com¬ 
plete it; isn’t that true? 

A. I guess so. 

Q. You went in the armv in April, 1935? 

A. 1935. 

Q. 'Where did you report ? 

A. Messina. 

Q. How long did you stay there ? 

6S A. I staved there, oh, about a dav or two, I think. 

The Court: 'Well, the facts as to the period of army serv¬ 
ice were stipulated. You have cross-examined this witness 
for almost an hour, so I hope you will complete it. 

Mr. Gi.Exnox : I have a lot to cover. 

The Court: You haven't wasted any time: I am not 
suggesting that you have. You have brought out some 
valuable material, hut I am just wondering whether you 
shouldn't now confine yourself to matters that are relevant 
to the issues,—if you haven't exhausted them, of course. 

Mr. Glexdox : I think I can connect up what I am pres¬ 
ently asking. 

The Court: But let’s get to the point. 

By Mr. Gt.exdox : 

Q. You stated, this morning, that you joined your regi¬ 
ment singly: is that right? 

A. That is right. 

Q. When was that ? 

A. That was in the month of April, a few days after I 
left Messina. 

Q. In the month of April? 

A. Yes, sir. 

Q. And you stated that was the reason you didn't take the 
oath ? 

A. Yes, sir. 

69 Q. If I told you that the military records show 

that you were assigned to your regiment two days 
after you entered the army, would you want to change your 
testimony? 

A. Beg pardon? 

Q. If I told you that your military record shows that you 
joined vour regiment two days after you entered the army, 
would you want to change your testimony? 
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A. No. I told vou. I had a few davs after I loft Messina. 
* • 

Q. You stated a month, this mornimr, did you not ? 

A. The month of April. I said: a few days afterwards. 


The Court: Don’t cross-examine him as to credibility: 
you have completely destroyed his credibility, and to cross- 
examine him on his credibility any further is just “carrying 
coals to Newcastle.” 


By Mr. Glf.xdon : 

Q. "What service did you have in the army during that 
time? 

A. Oh. I was a soldier. 

Q. Did you serve in the Ethiopian campaign; that is. did 
you win any awards or medals? 

The Court: Does that make any difference? 

Mr. Glendox : Only as to his willingness to serve in the 
army. 

The Court: He must have served where he was 

70 assigned. 

Now, Mr. Glendon. I want to call your attention 
to the fact that under the old Nationality Act, service in a 
foreign army is not an act of expatriation, so it makes no 
difference whether he was drafted or whether he volun¬ 
teered prior to the Nationality Act of 1940. 

Now. in that connection, the only way a person may ex¬ 
patriate himself is by taking an oath of allegiance to a for¬ 
eign country. I think the burden of proof on that issue is 
on the Government. 

Now. when it comes to the Nationality Code of 1940, then 
the situation is different: then, service in a foreign army, 
in itself, operates to expatriate. But that has been con¬ 
strued by the First Circuit, as you know, of course, and 
I have followed that ruling, because it seems logical and 
sensible that the service must not have been compulsory. 

In other words, a person who is drafted into a foreign — 
doesn't become expatriated even under the Nationality 
Code of 1940. 

So. there are two matters at issue: (1) did he take an oath 
of allegiance in his earlier service?—and on that, the burden 
of proof is on the Government. 

Secondly, under the Nationality Code of 1940, was his 
service in the army compulsory or voluntary?—and 

71 on that issue the plaintiff has the burden of proof. 

So, I say, you have cross-examined quite suffi¬ 
ciently to convince the Court. 
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Mr. Glexdox : May I explain what I was attempting 
to do? 

The Court: Yes. 

Mr. Glex nox: I feel that evidence of his service in the 
army will reflect on whether or not it was voluntary. 

The Court: What is that ? 

Mr. Glexik)x: I feel that evidence of his service in the 
army, the type of service that he did, what he did, what 
awards and medals he had, might well reflect what were 
his feelings of being in the army, as to whether or not it 
was voluntary. 

The Court: Under the law that existed prior to 1940, if 
he volunteered for service in a foreign army, that wouldn’t 
act as expatriation unless he took the oath of allegiance. 

Mr. Glexdox: And I think we can show that if you en¬ 
tered the Italian Army, you have to take the oath of al¬ 
legiance. 

The Court: But the burden of proof is on you. Even if 

he entered voluntarily unless vou show that he took the 

• • 

oath of allegiance, he has not expatriated himself—that is, 
under the law as it was prior to 1940. 

I think we are taking up too much time on this 
72 case. 

As I say, if you have any questions on those two 
narrow issues—I am not going to cut you off. but I think 
the cross-examination has been exhausted, as well as ex¬ 
haustive. 

By Mr. Glexdox: 

Q. You said you entered the army for a length of time in 
1941: is that correct ? 

A. Yes, sir. 

Q. And you further stated this morning that you did 
not protest that to the American Consul? 

The Court: Don’t repeat something that he said this 
morning: I want to finish up this case. 

By Mr. Glexdox: 

Q. You did not protest, did you? 

A. There was no more American Consul any more. 

The Court: Just answer the question Yes or Xo. 

The Witxess: Xo, sir. 

The Court: Xow, don't repeat any questions that you 
asked before. 
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By Mr. Glendon: 

Q. There was no American Consul in Italy in 1941? 

A. Xo, sir. 

Q. War was not declared until 194:2 ? 

Tlu* Court: Mr. Glendon. I held, in the Toma.cicchio 

73 ease, that a person doesn't have to protest, if he is 
drafted. Under the Mussolini regime, he might be put in 
jail for protesting. 

Mr. (ii .exdon : I am speaking of the American Consul. 
The Court: I know, but he might not have had access to 
the American Consul. 

Mr. Gi.f.xdox: He stated he had for many, many years. 
The Court: Xot after he was drafted. 

By Mr. Glendon: 

Q. Were you able to go to the American Consul ? 

A. Before the war: yes. 

Q. When you went in the army for the last time? 

A. The last time. no. 

Q. Why not ? 

A. Because there was no American Consul. 

Q. There was no American Consul in Italv in 1941 2 
A. Xo. 

Q. What date did you go in the army? 

A. I don't remember the date. 

Mr. Richey: I object to that line of questioning. It has 
already been stipulated. 

The Court: Objection overruled. Don't cross-examine 
about stipulated facts. 

74 I wish you would bring this cross-examination to 
a close in the next minute or two. 

Mr. Glendon: I have one more question I would like to 
ask, Your Honor. 

By Mr. Glendon: 

Q. When you returned from the army in 1935, you then 
went to the American Consul to finish up your application 
that you made previously, did you not ? 

A. Yes, sir. 

Q. And do you recall stating at that time to the American 
Consul that vou took the oath of allegiance on Mav 24, 
1935? 

A. Xo. sir: I never did. 
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Q. You never did that! 
A. Xo. 


^ The Court: Offer the credibility statement in evidence. 
You have confronted him, and he has denied it. 

Mr. Glendon : This is a statement by the American Con¬ 
sul. not by the plaintiff. 


The Court: Oh. then that isn't admissible against him. 
Mr. Glendon: I didn't want to leave that impression in 
Your Honor's mind. 


The Court : I appreciate your saying so. 

Mr. Glendon: I have no further questions, Your 
75 Honor. 

The Court: Is there any redirect examination? 

Mr. Richey: Yes: I do have some. Your Honor. 

The Court: Very well. 


Redirect examination. 


By Mr. Richey: 

Q. When is the first time that you ever employed a lawyer, 
or had anything to do with a lawyer? 

Mr. Glexdox: Objection. 

The Court: Objection sustained. 

By Mr. Richey: 

Q. How many hearings did you have in Boston, that were 
given vou bv the immigration authorities? 

A. Two hearings. 

Q. When was the first one? 

A. The first one was in March. 

Q. Did you waive a right to have counsel at that first 
hearing? 

A. Yes, sir. 

Q. Why did you waive the right to have counsel at the 
first hearing? 

Mr. Glen don : I object. 

The Court : Objection sustained. 

By Mr. Richey: 

Q. How old were you at the time this hearing was 
76 held in March, 1933? 

Mr. Glf.ndon : The record will reflect that. 

The Court: His first certificate is in the records, so you 
don't have to ask him that question. 
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Mr. Richey: May I have Defendants’ Exhibit Xo. 3, 
which was that certificate of identity? 

By Mr. Riciiey: 

Q. Mr. Maenza. this is an application for vour certificate 
of- 

The Coukt: Xo, no. You are not testifying. 

By Mr. Richey: 

Q. Who prepared the certificate of identity which enabled 
vou to come to this country in 1950? 

A. In 1950? 

Q. Yes. 

A. Mr. Durbin. 

Mr. Glexdox : I don't see that it is pertinent. 

By Mr. Richey: 

Q. Where did Mr. Durbin get the information ? 

A. I can't say about that. 

Q. Did Mr. Durbin make it up out of his head? 

Mr. Glexdox: Objection. 

The Court: Objection sustained. 

By Mr. Richey: 

Q. How did Mr. Durbin happen to prepare the 
77 information contained in this document ? 

A. One time he wrote to me to tell him the whole 
story,—how old was I ?—and I wrote to him back in America. 

The Court: So you gave him the story; is that right! 
The Witness: That is right. 

By Mr. Richey: 

Q. Did you tell him that you were forced to take some 
kind of an oath, the nature of which you did not understand? 
A. Yes, sir. 

Q. Did you tell that to Mr. Durbin? 

A. Yes, sir. 

Q. Why did you tell him that you took an oath? 

Mr. Grendox : I object. 

The Court: Objection sustained. 

Mr. Richey: That is all. Your Honor. 





The Court: You had another name at one time, didn't 
you ? 

The Witness: Xo. 

The Court: Didn't you have the name of Giovanni 
Marino? 

The Witness: I might have given that name, but I don't 
remember now. 

The Court: At the first hearing in Boston, you were 
asked, “What is your correct name?" And you 

78 answered, “Rosario Maenza." 

Then vou were asked, “Have vou ever been known 
• • 

by another name?" And you answered, “Giovanni 
Marino." Do you remember that ? 

The Witness: I don't remember, after so many years: I 
can't remember that. 

The Court: Were you ever known as Giovanni Marino? 
The Witness: Xo, Your Honor. 

The Court: Then why did you tell the immigration in¬ 
spector in Boston that you were? 

The Witness: Your Honor. I was only a boy then, and 
I didn’t understand what I was doing. 

The Court: What is your occupation now? 

The Witness: Laborer. 

The Court : Where do you work? 

The Witness : In a foundry. 

The Court: Are you married? 

The Witness: Yes, sir. 

The Court : How long have you been married ? 

The Witness : About ten years, I think. 

The Court : Where were you married ? 

The Witness: In Italy. 

The Court: Is your wife in this country ? 

The Witness: Xo, sir. 

The Court: She is in Italy? 

79 The Witness: Yes, sir. 

The Court: Have you any children? 

The Witness : Yes, sir: three. 

The Court: Are you sending any money there for the 
support of your wife and children? 

The Witness: How are they going to live, if I don't send 
them money? 

The Court : I sav, are vou sending it ? 

* - m + c 

The Witness: Yes, sir. 

The Court: Where do you work? 

The Witness: Superior Foundry, in Cleveland. 



SS Evidence on Behalf of the Defendants 

Mr. Glendon: I am introducing at this time the state¬ 
ment of the plaintiff in 1935, in his application for a pass¬ 
port. together with a certificate of expatriation by the 
American Consul. 

Mr. Richey: That is already in evidence. 

Mr. Glendon: 1 don't believe it is. 

Mr. Richey: I haven't seen it. 

Mr. Glendon: I thought that was stipulated. 

The Court: Well, the certificate of expatriation is 
$9 not evidence. 

Mr. Glendon: I am offering it, and there is an 
objection. 

The Court: I will sustain the objection as to the certifi¬ 
cate of expatriation, as well as to the opinion. 

Mr. Glendon: The opinion is not offered. 

The Court : Of course. I will admit so much of the exhibit 
as consists of the affidavit executed by the plaintiff. 

Mr. Glendon: On the certificate of expatriation. Your 
Honor. I was offering that under Rule 44 as an official 
record of the State Department. 

The Court: Yes: but it doesn’t prove anything. 

Mr. Glendon : It proves his expatriation. 

The Court : Oh. no. 

Mr. Glendon : It proves the fact that the State Depart¬ 
ment considered him as expatriated. 

The Court: Oh, ves. but I think that is an irrelevant fact, 
because these actions are trials de novo. This is not a review 
on the record before the State Department: this is a trial 
de novo. 

Mr. Glendon: I will offer the statement of Mr. Maenza, 
in which reference has been made to July 1. 1949. 

The Court: Mr. Glendon, that certificate of expatriation 
contains a statement that plaintiff took the oath to 
90 the King of Italy on May 24, 1935. Xo evidence of 
that is before the Court. 

(Affidavit of Rosario Maenza, contained in Application 
for Passport file, was marked and received in evidence as 
Defendant's Exhibit Xo. 4.) 

(Certificate of expatriation, contained in Application for 
Passport file, was rejected by the Court.) 

Mr. Glendon: I believe there was. Your Honor. I asked 
him, if Your Honor will recall. ‘‘Did you state to the Ameri¬ 
can Consul, when you returned from the army, that you took 
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an oath of allegiance?” And my recollection is he said 
that may be so. 

The Court: That is not sufficient. 

Mr. Glen don : If he admitted it, Your Honor? 

The Court: “That may be so.” 

Mr. Glexdon : He did not deny it. In other words, he is 
denving it in the trial. 

The Court: Of course, this is a case where the burden is 
on the Government. 

Mr. Glexdon : Yes, Your Honor; and I am trying to meet 
that burden. 

The Court: I realize that, and I also realize that you are 
laboring under difficulties, because I suppose it is very diffi¬ 
cult to prove that, 20 or 30 years ago, somebody took 
00a an oath of allegiance to a foreign country, unless 
there is a record of it. 

Mr. Glexdon : My understanding is that there is no rec¬ 
ord kept of that. It does not show on the military record, 
but I do believe there is a basis, for that is the record of the 
testimony of the plaintiff. 

01 "When I asked him if he stated that—I am saving 
this is a true statement, the statement of expatria¬ 
tion: and I asked him if he said that, and my recollection 
was that there was a definite and affirmative answer, that he 
said that may be so. 

The Court : I think he said something like that. 

Is there anything further? 

Mr. Glexdon : Yes. I will offer the military record of the 
plaintiff in the Italian Army, together with an affidavit exe¬ 
cuted in 1047 by the plaintiff. I did not question him about 
that, in view of Your Honor's ruling. 

Mr. Richey: You are offering this application for pass¬ 
port in 1947? 

Mr. Glexdon: Yes. 

Mr. Richey : Xo objection. This problem, Your Honor- 

The Court: I am not going to hear any discussion. You 
may either object or not object to the exhibit. 

Mr. Richey: I won’t object to this, but some day I would 
like to discuss it. 

(The military record of Rosario Maenza, in the Italian 
Army, together with affidavit, was marked and received in 
evidence as Defendants’ Exhibit Xo. 5.) 

92 The Court: Mr. Glendon, just what particular 
point in this document are you offering to? 


Mr. Glexdox : I am offering that for two reasons; there 
is an affidavit in there, on the first page- 

The Court : But what statement in the affidavit do yon 
wish to call my attention to? 

Mr. Glexdox : The statement in there, where he said he 
never had any military service. I would like the record to 
show that. That is in the statement on the second sheet, 
under the Government's Question Xo. G. 

The Court: He says in this affidavit. ‘*1 never performed 
military service in Italy, being exonerated as shown in my 
military certificate." Is that the point you meant ? 

Mr. Glexdox : That is it. Your Honor. 

I will offer in evidence certificate under seal from the 
Military Department. Italian Government, reciting the oath 
of allegiance that is required to he taken by every soldier. 

The Court: I can't hear vou when vou are seated. 

* • 

Mr. Glexdox : I am sorry. 

I am offering now a certificate under seal, which purports 
to be a statement from the Italian Military Department, 
recitimr the oath of allegiance that Italian soldiers take, and 
also recitimr that all soldiers must take the oath. 

93 Mr. Richey: I don't object, but I don't sec where 
it is relevant in this case: I think we could almost 
stipulate to that, because a dual national is certainly sub¬ 
ject to the laws of Italy, and it doesn't show where this man 
took an oath of allegiance. As I say. I have no objection to 
its being in. 

The Court: It may be admitted. 

(Certificate under seal from Italian Military Department 
was marked and received in evidence as Defendants' Exhibit 
Xo. 6.) 

Mr. Glexdox : I have one further exhibit, which is another 
statement from the Italian Military Department. 

The Court: What is your offer? 

Mr. Glexdox : I am offering at this time a statement from 
the Italian Military Authorities to the effect that Mr. 
Maenza is to be considered as having taken the oath of 
allegiance. 

The Court: The statement from the Italian Military Au¬ 
thorities to what effect? You have to stop mumbling. 

Mr. Glexdox : To the effect that Mr. Maenza is considered 
to have taken the oath of allegiance. 

Mr. Richey: This is not properly authenticated, in the 
first place. Your Honor, and I object to it on that ground. 
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In the second place, it is opinion and hearsay. 
We have nothing here to show that it is a proper 
translation: so I object on those grounds. It is 
incompetent, irrelevant and immaterial. 

The Court: Well, incompetent, irrelevant and immaterial 
means nothing. 

Mr. Richey: It is incompetent because the contents of 
the document are hearsay. 

The Court: Very well: that is a substantial objection. 

Mr. Richey: And it is made without personal knowledge 
of the facts, and the person is not subject to cross-examina¬ 
tion. 

Mr. Glexdox: Both the documents are authenticated. 
Your Honor. 

The Court : Let me see the exhibit. 

I will sustain the objection on the ground that this is an 
ex parte, hearsay statement. 

Mr. Glexdox: I will rest, Your Honor. 

The Court : Do counsel care to be heard ? 

Mr. Richey: Yes, Your Honor. 

The Court: Very briefly, please. 

* % * * 

106 The Court: (IIoltzolT, J.) It has been demonstrated 
during the cross-examination of the plaintiff that he 

is unworthy of belief. It is not often that so much men¬ 
dacity, and even perjury, is disclosed on the witness stand 
as was true in this trial in respect to the plaintiff. Appar¬ 
ently he testifies to whatever suits his purpose at the 
moment. 

At one time he says he was born in Cleveland, Ohio, and 
at another time he says he was born in Italy—merely be¬ 
cause it suits him to do so at the particular moment. There 
are many other lies and discrepancies in his testimony. 
Consequently the Court will not predicate any find- 

107 ings on his testimony alone. 

We are dealing here with a natural born citizen of 
the United States, born in this country. The Government 
claims that he has become expatriated. The burden of proof 
is on the Government to show expatriation. This is not a 
case of a person who applies to he naturalized. This is a 
case of a person who was born a citizen of the United States. 
The burden on the Government to prove expatriation is a 
heavy one, because citizenship in this country is not to be 
lightly dealt with. 

There are two acts of expatriation claimed by the Gov¬ 
ernment. First, that in 1933, and therafter, the plaintiff 
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expatriated himself by serving in the Italian Army and 
taking the oath of allegiance to the King of Italv. Under 
the law, as it existed prior to the enactment of the Nation¬ 
ality Code of 1940, service in a foreign army did not, in and 
of itself, operate as an act of expatriation. On the other 
hand, taking an oath of allegiance to a foreign country, 
or to a foreign ruler, did operate as expatriation. There¬ 
fore, the burden is on the Government to establish that the 
plaintiff, in connection with his service in the Italian Army 
in 193o and thereafter, took an oath of allegiance to the 
King of Italy. This must be established by a preponder¬ 
ance of the evidence. 

The Court finds, and holds, that the Government 

108 did not sustain the burden of proof on this issue. 

There is not even any competent evidence that in 

1935 an oath of allegiance was exacted of each member of 
the Italian Army. It is a well-known fact that some coun¬ 
tries do exact such oaths, but some countries do not, as for 
instance, in the case of the French Foreign Legion. 

If the Government cannot establish that the plaintiff 
actually took an oath of allegiance, it should establish at 
least that the Italian law required the administration of an 
oath of allegiance at the time: and this must be done by 
competent evidence. 

The second ground on which the Government claims that 
plaintiff expatriated himself is service in the Italian Army 
after October 14. 1940. On October 14,1940 the Nationality 
Code became effective: and for the first time, under the 
Code, service in the armed forces of a foreign state con¬ 
stituted expatriation if the person has or acquires nation¬ 
ality of such foreign state. 

Plaintiff, as a dual national, had the nationality of Italy. 
It has been held, however, that this statute should be con¬ 
strued as not applying to military service performed in¬ 
voluntarily, for it has been said that otherwise “any Ameri¬ 
can citizen who, during a visit abroad, might be grabbed 
and put in the army of the foreign state would auto¬ 
matically lose his American citizenship.” This 

109 was said in the case of Dot Rci .« v. Xicolls. 161 F. 

(2d) 869, 863. decided by the Court of Appeals for 
the 1st Circuit, and this Court had occasion to follow that 
decision in Tnnwsicchio v. Acheson. 96 F. Supp. 166.173. 

Under the circumstances the Court is constrained to 
reach the conclusion that the Government has not estab¬ 
lished by a preponderance of the evidence that this natural 
born citizen of the United States has become expatriated. 
Needless to say, the fact that the plaintiff is a mendacious 




person and has committed perjury on a prior occasion, and 
is obviously a liar, is not a ground for expatriation of a 
natural born citizen. 

The Court has very little sympathy for the plaintiff. 
Perhaps his disregard of his word, and his proneness to lie 
whenever it suits him, is due to his ignorance—yet, morals 
do not depend upon education. Everyone should under¬ 
stand the principles of the Ten Commandments, whether he 
goes to school or not. 

With some regret, I feel constrained to reach the con¬ 
clusion that this plaintiff has never become expatriated, 
and that he is a citizen of the United States. 

Counsel will please submit findings of fact and conclu¬ 
sions of law. 


Ill Amended Complaint for Declaratory Judgment 

Filed May 9. 1951. Harry M. Hull. Clerk 

Plaintiff, Rosario Maenza, respectfully alleges and com¬ 
plains : 

(1) That he is a citizen of the United States-, that he was 
born in Cleveland. Ohio. July *29. 1912. of Italian parents 
who were then resident aliens of the United States, and 
whose father, Frank Maenza. is still a resident of Cleve¬ 
land, Ohio, and a citizen of the United States. 

(2) That this suit is filed pursuant to the Declaratory 
Judgment Act, 2S U.S.C. Sec. 2201. 2202. and Sec. 503 of the 
Nationality Act, 8 U.S.C. Sec. 903. 

(3) The Defendant. Dean Aeheson, is Secretary of State 
of the United States, and in his capacity of Secretary of 
State, is administrator of the Department of State of the 
United States and is, through his agents and assistants, in 
charge of issuing passports and determining to whom the 
same shall be issued, and in which capacity he and the De¬ 
partment determine the citizenship status of persons requir¬ 
ing United States passports. 

(4) When Plaintiff was approximately 18 months old his 
father and mother took him to visit his grandmother and 
relatives in Italy. Plaintiff's mother having died. Plain¬ 
tiff's father returned to the United States and left Plaintiff 
with his grandmother in Italy until he was thirteen years 
old, at which time he returned to Cleveland. Ohio, where 
he continued to live with his father until he was given em¬ 
ployment in New York: that while he was in New York he 
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lived with his sister who is a resident and citizen of the 
United States. 

112 (.">) During the year 1933 Plaintiff went to Italy 

on a temporary visit, but with no intention of remain¬ 
ing: in Italy permanently and intending- to return to the 
United States. However, officials and agents of the State 
Department or Foreign Service acting for the defendant, 
illegally and wrongfully refused to issue a passport to 
Plaintiff, erroneously asserting that PlaintitT was not a 
citizen of the United States, and defendant still wrongfully 
maintains that Plaintiff is not a citizen of the United States. 
Plaintiff has never voluntarily done anything inconsistent 
with his United States citizenship and has at all times been 
and is now a citizen of the United States. 

(6) Plaintiff states that he is a necessary witness to prove 
all the allegations herein, and to establish before the above 
Court his right to a judgment as demanded: that it will be 
necessary for him to be present for the preparation of and 
the trial of this case: that he is entitled to relief as provided 
for in Sec. 503 of the Nationality Act, S U.S.C. See. 903. 

"Wherefore. Plaintiff demands a Declaratory Judgment, 
as follows: 

(1) A Judgment pursuant to the provisions of the 
Declaratory Judgment Act of 1934 as amended, and in 
accordance with the provisions of the Nationality Act. as 
aforesaid, declaring and determining that he is a citizen 
of the United States. 

(2) That pending trial hereof he be given a certificate of 
identitv, as provided for in Sec. 503. of the Nationalitv Act, 
S U.S.C. Sec. 903. 

(3) That Plaintiff be given such further and other judg¬ 
ment and relief as may be determined proper and just in 
the premises. 


114 Answer to Amended Complaint 

Filed May 9. 1951. Harry M. Hull, Clerk 
First Defense 

The amended complaint fails to state a cause of action 
upon which relief may be granted. 



79 


Second Defense 

Specifically answering the numbered paragraphs. De¬ 
fendant Aclieson avers: 

1. Defendant denies that plaintiff is a citizen of the United 
States: admits that plaintiff was born in Cleveland, Ohio 
on July 29. 1912: and has no knowledge or information 
sufficient to enable him to form a belief as to the truth of 
the remaining allegations of paragraph 1. 

2. Defendant is not required to answer the allegations 
of paragraph 2 of the amended complaint. 

3. Defendant admits the allegations of paragraph 3. 

4. Defendant has no knowledge or information sufficient 
to enable him to form a belief as to the truth of the allega¬ 
tions of paragraph 4. 

5. Defendant admits that plaintiff went to Italy in 1933 

and admits tffitt he has been denied a passport. The 
115 remaining allegations of paragraph 5 are denied. 

G. Defendant has no knowledge or information 
sufficient to enable him to form a belief as to the truth of the 
allegations contained in paragraph G, except that he avers 
that the granting of a certificate of identity is discretionary 

with the Attornev General. Such relief mav not be com- 

* • 

pelled by the Court. 


Third Defense 

Defendant alleges that the plaintiff expatriated himself 
by voluntary repatriation in Italy in 1933. 

Fourth Defense 

Defendant alleges that the plaintiff expatriated himself 
by voluntary service in the Italian Army from April 6. 1935 
through September, 193G, and by further service in the 
Italian Army in 1939 and from 1940 through 1944, and by 
taking an oath of allegiance to the King of Italv on Mav 24, 
1935. 

Wherefore, Defendant demands judgment together with 
the costs of this suit. 


117 Findings of Fact and Conclusions of Law 

Filed Oct. 31, 1951, Harry M. Hull, Clerk 

This case having come on for trial and the court having 
heard the testimony adduced by the parties and having con- 


so 


sidored the exhibits offered by the Plaintiff and the Defend¬ 
ant. makes the following Find-s of Fact and Conclusions of 
Law: 

Findings of Fact 

1. Plaintiff, Rosario Maenza, was born in the United 
States on July 29. 1912. at Cleveland, Ohio. 

2. Plaintiff's father was at the time of Plaintiff's birth 
a subject of Italy. 

3. Plaintiff was a citizen of the United States and of 

Italy at the time of his birth. 

A.H. 4. Plaintiff went to Italy ftft ft te mpor a ry vk - ff in 
1933 and made an application for a United States 
passport to return to the United States on February 4, 1935 
at the office of the American Consul, Palermo, Italy. 
11S 5. Plaintiff was subject to the military conscrip- 

A.H. tion laws of Italy, and was mvedniffcn ff ly conscripted 
and inducted into the Italian army, serving therein 
from April 6, 1935 to September 10, 1936: from April 10, 
to 1939 to August 22, 1939: from June 10, 1940 to October 
19. 1940: and from 1941 to 1943. 

A.H. 6. Plaintiff did m-4 take ftft oath el allegiance 
connec t io n w i t h Ids military service. 


Conclusions of Law 

1. This court has jurisdiction of this case under the pro¬ 
visions of Section 503 of the Xationalitv Act of 1940 
(S U.S.C.A. 903). 

2. Plaintiff is a citizen of the United States by birth under 
the Fourteenth Amendment to the Constitution and 8 
U.S.C.A. 601 (a). 

3. Plaintiff did not lose his citizenship of the United 
States and did not become expatriated under the Act of 
March 2, 1907 or under Section 401(c) of the Nationality 

Act of 1940 (S U.S.C.A. 801(c)) because his service 
A.H. in the Italian Army was involuntary ftnff under 
durccs: 

4. Plaintiff has been continuously at all times since his 
birth and is now a national and a citizen of the United 
States lawfully entitled to all of the rights, privileges, and 
immunities of such citizenship. 

Alexander Holtzoff, United States District Judge. 

Dated October 31, 1951. 
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119 Judgment 

Filed Oct. 31, 1931, Harry M. Hull, Clerk 

The above cause having come on l'or trial before the Court, 
sitting without a jury, the Court having considered the 
pleadings and the evidence adduced, and having entered 
Findings of Fact and Conclusions of Law, it is by the Court 
this 31 day of October, 1951 

Ordered, Adjudged and Decreed that judgment be and 
the same is hereby rendered for the Plaintiff, Rosario 
Maenza. declaring that he has been at all times since his 
birth and now is a citizen of the United States. 

Alexander Holtzotf. United States District Judge. 





PLAINTIFF’S EXHIBIT 1 
[Editor's Note: Also Part of Defendant's Exhibit 4] 
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New York, and was detained for a few days at Ellis Island 
until my father called for us, and proved that we were 
citizens of this country. I remember that we sailed from 
Naples. 

Q. Where was your father living in the United States 
at the time of your return? 

A. In Cleveland, Ohio. I think it was on Woodland Ave., 
but I don't remember the number. 

Q. When did your father return to this country after 
taking you to Italy when you were IS months old? 

A. He came back here sometime in 1914, and sent for my 
sister and me in 1925. My mother died in Aleara li Fusi, 
so never returned to this country. 

Q. Have you ever left the United States since your re¬ 
turn in 1925? 

A. No sir. 

Q. Isn't it a fact that you have never been absent from 
this countrv? 

A. No sir. I was in Italy until I was about 13 years old. 

Q. For your information the records of arrival at New 
York have been searched for the years 1925, 192G, 1927. 
and 192S, but no record can he found of your admission 
during those years. What have you to say to that ? 

A. The record must be there. There must be some mis¬ 
take. 

7 Q. Did you go to school in the old country? 

A. Onlv tlie first grade, there in the town that I 
have mentioned. 

Q. Did you attend school in the United States? 

A. Just for a few months, at Cleveland. Ohio, I went to 
the St. Everett's School, on Woodland Ave., Cleveland. 

Q. But vou sav vou were onlv 13 vears of age when vou 
returned to this countrv. If vou attended that school in 

» t 

( leveland only for a few months you were still under the 
age that a child is permitted to leave school. 

A. Well what I have told you is the truth. 

Q. Where have you lived since 1925? 

A. Woodland Ave.. for about three or four years, E. 51st 
St., for about a year and a half, E. S7th St., and 19th St., all 
in Cleveland. Ohio. Then I came to New York City in De¬ 
cember 1931, and lived with my sister at 3049 Crescent St., 
Long Island, until I came to Boston on that ship, and was 
picked up by your officers. 

Q. What is your sister's name with whom you lived on 
Long Island? 

A. She is married. Her name is Mrs. Mary Ferrone. 
and she is still at that address. 
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Q. Where have you worked in the United States? 

A. Oh. I haven’t had anything very steady. I worked 
for the Xut Products Co., in the west side of Cleveland, 
for six or seven months, and then I worked on a peddling 
truck for more than a year. The truck belonged to Louis 
Mareno. of 87th St.. Cleveland. I have had other short 
jobs, but nothing to amount to anything. Since coming to 
my sister 1 have been unemployed. 

Q. When did you secure this birth certificate that you 
present today ? 

A. In 1928 when I went to work for the Xut Products Co.; 

thev wanted to know how old I was, so I went to citv hall 
* • 

to get it. 

Q. Why didn't you present it to the Immigration Officer 
who gave you a hearing at this office a short time ago? 

A. I didn't give it a thought. 

Q. Why did you testify under oath that you were born 
in Italy, and that you were a citizen of that country, when 
you knew very well that you were born in Cleveland. Ohio? 

A. Well, when I was taken to Italy by my parents when 
I was a baby. I was registered there, and I thought that I 
was a citizen of Italy because of that. Then when I came 
back to the United States, the Italian Govt, wrote my 
grandmother in the old country that I would have to serve 
in the Italian Army for eighteen months. She sent this 
letter to me. and I was anxious to get back there to sign up. 

Q. But vou have shown a certificate issued bv the 11a 1 - 
ian Consul at Cleveland. Ohio, in 1922, exempting you from 
military service in Italy, and indicating that you were born 
in Italy. This document is signed by you under oath. What 
have you to say to that ? 

A. I didn't want to be sent to Italy at the time because 
I had a job. and thought it best to keep it until I got to¬ 
gether some monov. That is whv I asked to be exempt. 
1 didn't swear to being born in Italy, the Consul just put 
that down and I signed it. 

Q. A few minutes ago vou said that in December. 1921 vou 

came to Long Island, and that you have not worked since 

then. Xow vou sav that in 1922 vou were working and 
• • • “ 

that is why you asked for exemption from the Italian 
Consul, at Cleveland. 

8 A. I made a mistake. I didn't go to Long Island, 

until December. 1922. That is what I meant to say. 
Q. Do you still desire to go to Italy? 

A. Yes, that is why I came to Boston by boat. X - ow that 
I am not working I would just as soon go over and join 
the armv. 
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Q. 'Whore was your sister Mary born? 

A. In Cleveland, Ohio, too. 

0. When did you see your father last ? 

A. About 13 months ago. He was still living at Wood¬ 
land Ave., Cleveland. He may be away working on some 
job. He is a laborer. 

Q. Did your father ever become a citizen of the United 
States? 


A. I don’t think so. 

Q. If you are released from this station where do you 
intend to go ? 

A. Back to Italy. The Italian Consul here in Boston, has 
promised to help me. He has sent me this letter. (Pre¬ 
sents letter written in Italian addressed to Rosario Maenza, 
Immigration Sta., East Boston, Mass. Letter is translated 
by Immigrant Inspector Galotti, as follows: “Office of 
Consular General of Italy, Boston, Mass.. 2S August, 1933: 
To Rosario Maenza, Immigration Sta., East Boston, Mass. 

In answer to yours of the 26th instant, you are advised 
that I will try to repatriate you with a consular ticket on 
the motor vessel, “Saturnia” sailing for Italy from this 
port, September 10th. It is necessary for you to call at 
this office and produce your application for repatriation, 
and to pay eight dollars for food and passage which is to 
be charged you. 

Signed: It. R. Console-Generale (Ammao)’’ 


Q. How much money have you? 
A. Just eight dollars. 


Summary and Recommendation 

From the foregoing evidence and birth certificate pre¬ 
sented I am satisfied that Rosario Maenza is a citizen 
of the United States, born in Cleveland, Ohio. I therefore 
respectfully recommend that this supplementary hearing 
he forwarded to the Bureau, and that request be made that 
Warrant of Deportation be cancelled. 

John F. Mulcahey, Immigrant Inspector. 

As directed bv the Acting Commissioner of Immigration 
of this District. Rosario Maenza, was released from this 
station on this date as a U.S. citizen. 
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Transcript of Immigration Hearings, March 13, 1033, East 
Boston. Massachusetts. Portion of Defendant's Ex¬ 
hibit 1-A 

1 V. S. Department of Labor, Immigration Service 

File Xo. 333 403 

Report of Hearing in the Case of Rosario Maenza alias 

Giovanni Marino 


Under Department warrant Xo. (Telegraphic), dated 
March 7. 1033. Hearing conducted by Immigrant Inspector 
Xicola A. Galotti, at Boston, Mass., date. Mar. 13/33. 

Alien taken into custody at (place) Boston, Mass., (date 
and hour.) March 7, 1033 at 3 p.m.. by Immigrant Inspector 
Olof L. Root and (state if released on own recognizance or 
bail: or if detained, where.) detained at the U. S. Immigra¬ 
tion Station. East Boston, Mass. 

Testimony taken and transcribed by Inspector Galotti. 

Said Rosario Maenza alias Giovanni Marino, being — 
able to speak and understand the English language satis¬ 
factorily. no interpreter, named —, competent in the — 
language, was employed — (If other than regular Govern¬ 
ment employee, state as to being first duly sworn.) 

Said Rosario Maenza alias Marino was informed that the 
purpose of said hearing was to afford him an opportunity 
to show cause why he should not be deported to the coun¬ 
try whence he came, said warrant of arrest being read and 
each and every allegation therein contained carefully ex¬ 
plained to him. Said alien was offered an opportunity to 
inspect the warrant of arrest and the evidence upon which 
it was issued, which privilege was accepted. The alien 
being first duly sworn — (If not sworn, state reason.), the 
following evidence was presented: 

Q. What is your correct name? A. Rosario Maenza. 

Q. Have you ever been known by another name ? A. Gio¬ 
vanni Marino. 

Q. You are advised that under these proceedings you 
have the right to be represented by counsel. Do you desire 
to obtain the services of a lawyer? 

A. Xo. 

2 Q. Do vou waive right of counsel and are vou now 

ready to proceed with the hearing? 

A. \es. 

Q. How old are you and when and where were you born? 

A. 20. I was born July 29. 1912 in S. Agata Militello, 
province of Messina, Italy. 




Q. Are you single or married? 

A. Single. 

Q. What is your occupation? 

A. Fruit peddler. 

Q. Can you read and write ? 

A. Yes. Demonstrated. 

Q. Are your father and mother living? 

A. My father is living, my mother is dead. 

Q. What is your father's name, where born, and present 
address ? 

A. Francesco Maenza, born in Italy, somewhere in the 
United States, correct address unknown. 

Q. What was vour mother's full and maiden name and 
where born? 

A. Maria Farina Per rone, born in Italy. 

Q. Have you any near relatives in the United States other 
than your father, and if so. names and addresses? 

A. Xo. 

Q. Have vou anv relatives in vour native countrv? 

A. My grandmother. Maria Zaiti, S. Agata Militello. 

Q. Names and locations of foreign schools you have at¬ 
tended ? 

A. Public schools of S. Agata Militello. 

Q. Names and locations of foreign churches you have 
attended ? 

A. Roman Catholic Church of S. Agata Militello. 

Q. Have you a passport ? 

A. No. 

Q. Any other documentary evidence? 

A. Declaration of Exemption from Military Service 
issued by the Royal Italian Consul Cleveland, Ohio, dated 
August IS. 1932. 

Q. How many times have you entered the United States? 
A. Once. 

Q. Where did you enter? 

A. New York. 

Q. When and how did you enter? 

A. August 1926 as stowaway. 

Q. On what ship? 

A. I don't know. 

Q. Where were you going at that time? 

A. I was traveling with my father and I went with him 
to St. Louis, Mo. 

Q. Did vour father travel in the same manner as vou? 

A. Yes. 

Q. Where did you take the boat? 

A. Naples, Italy. 
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Q. Who arranged for you to come ns stowaway? 

A. My father made all the arrangements. 

O. When did vou see vour father last in the United 
States ? 

A. Four years ago. 

3 —. I low do you know that you came to the United 

States as stowaway? 

A. Because I don't remember having a passport or any 
other document in my possession. 

Q. Do you know if your father had any documents per¬ 
taining to you ? 

A. I don't know. 

Q. Did vour father travel in the same manner as vou? 
A. Yes. 


Inspector's note: An attempt was made to verify possible 
legal admission of this alien and his father at Xew York, 
but under date of March 8. 1933 our Ellis Island office ad¬ 
vised that “a careful examination of the following rec¬ 
ords has failed to locate the entry: Card index of all ar¬ 
rivals for the years 1923, 1926, 1927 and 192S". Ellis Is¬ 
land's letter attached hereto and made part of this record. 


Q. Were you arrested by the local police and turned over 
to the immigration authorities? 

A. Yes. 

Q. Where were you arrested? 

A. At the South Station. 

Q. What were you doing at the South Station? 

A. I went in there to keep warm. 

Q. How long have you been in Boston? 

A. I arrived in Boston the same day I was arrested. 

Q. When was that ? 

A. Sunday March 5th. 

Q. Where you came from? 

A. Xew York. 

Q. How did you travel from Xew York to Boston ? 

A. I came on the SS Saturnia. 

Q. Were you a passenger on that ship? 

A. Xo, I got on the ship in Xew York at the time the 
passengers were going on board, and shortly after the ship 
left Xew York I was discovered by one of the sailors who 
delivered me to an officer and after being questioned, I was 
locked-up in a room with a number of other men, I under¬ 
stand that the other men were alien deports from Xew York. 

Q. Upon arrival at Boston, what happened? 

A. The Chief Officer put me ashore just before sailing 
time. 
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Q. When you hoarded the SS Saturnia at Xew York, did 
you know where the ship was going? 

A. I knew that was coming to Boston to embark pas¬ 
sengers and thence to Italy. 

Q. What was your intention in going on hoard of that 
ship ? 

A. I wanted to make the trip to Boston. 

Q. Do you know any one in Boston ? 

A. Xo. 

Q. Why did you want to come to Boston? 

A. To see if I could locate a voung man I met in Xew 
York. 

Q. Do you remember seeing me in the room where you 
were lock-up on the ship and asking vour name? 

A. Yes. 

Inspector's note: The room referred to by the 
4 alien is the ship's hospital where alien deports are 
locked-up for safe keeping. On this particular trip 
of the SS Saturnia an unusual large number of alien deports 
were on hoard, and having been detailed to verify departure 
of these aliens, assisted by Inspector Paul V. De Cicco, and 
accompanied by the Chief Officer of the SS Saturnia I pro¬ 
ceeded to ship hospital to check-up deportees from the list 
of names received from our Ellis Island Office. The alien's 
name did not appear on that list, and before I could find out 
who he was, the Chief Officer informed me that lie, the alien, 
had nothing to do with us. 

Q. Where were you living in Xew York? 

A. With a friend in Astoria, L. I. 

Q. What is the name and address of your friend? 

A. Sam Ferrone or Perrone, 3049 Grand Avenue, hut I 

don't like to drag anv one in mv affairs. 

* » 

Q. Have vou ever been arrested before? 

A. Xo. 

Q. Have you ever applied for an unexpired immigration 
visa ? 

A. Xo. 

Q. Have you ever been refused admission to the United 
States or ever deported from the United States? 

A. Xo. 

Q. Have vou anv baggage or personal effects anvwhere? 

A. Xo. 

You are now warned that under the Act of March 4, 1929, 
as amended, you will, if ordered deported, and thereafter 
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enter or attempt to enter the United States, be guilty of a 
felony and upon conviction be liable to imprisonment 
of not more than two years, or a fine of not more than $1000, 
or both such fine and imprisonment, unless subsequent to a 
year from deportation or departure under warrant you 
both apply for and obtain from the Secretary of Labor per¬ 
mission and thereafter make legal application for admis¬ 
sion. 

Q. Do you thoroughly understand this warning ? 

A. 5. es. 

Hearings Closed 

Description: 3-3. Eyes, brown. Hair, brown. Distinc¬ 
tive marks. Small scar under right eye. 

Passport: None. 

Money or personal effects: Xone. 

Last address in U. S. : 3049 Grand Avenue. Astoria, L. I., 
X. Y. 

Last address in country of citizenship: S. Agata Militello, 
province of Messina, Italy. 


.) 


Summarv: 


From the foregoing, I, the duly authorized examining 
officer do find the following facts: Rosario Maenza, alias 
Giovanni Marino: 20 years of age born July 29, 1912. in 
S. Agata Militello. province of Messina, Italy; single, lit¬ 
erate laborer, is an alien: natnelv a native and subject of 
Italy. 

From the evidence presented in this case I find that alien 
entered the United States at the port of Xew York August 
1926, presumably as stowaway: that at the time of entry 
did not have in his possession a passport or any other docu¬ 
ment : that he was arrested by an officer of the Boston Police 
Dpt. Sunday March 5th and turned over to the U. S. Immi¬ 
gration Authorities: that he came from Xew York to Boston 
as stowaway on the ex SS Saturnia of the Italia Line and 
was put ashore by the Chief Officer of the said vessel shortly 
before shit) sailed: and further find that the charge con¬ 
tained in the warrant of arrest covered by the code word 
‘•Visible” has been sustained. 

Xicola A. Galotte, 
Immigrant Inspector. 

I certify that the foregoing is a true and correct transcript 
of the record of hearing in this case. 

X. A. G., 
Stenographer . 
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1 

AFFIDAVIT BY ROSARIO MAENZA, PORTION OF DEFEND¬ 
ANT’S EXHIBIT #2 

Republic of Italy 
Province of Palermo 
City of Palermo 
Consulate General of the 
United States of America, ss: 

I, Rosario Maenza, son of Francesco and Parrino Ema- 
ranzina (deceased), duly sworn, do depose and state that 
I was born at Cleveland, Ohio on July *29. 1912, that I came 
to Italy at the age of eighteen months and lived there until 
I was thirteen. I then returned to the United States where 
I resided until September 1933, when I embarked at the 
Port of Xew York as an ordinary seaman on an American 
ship, the name of which I do not remember. The shipping 
company was looking for sailors and they picked me up 
at the port of Xew York. I had never worked as a seaman 
before, nor had I applied to any shipping union or employ¬ 
ment agency for work as a seaman. I had no documents 
whatsoever and I was only asked for my name by the ship¬ 
ping company. They provided me with the necessary docu¬ 
ments. This ship happened to be coming to Italy but I 
would have signed on a ship going to France or some other 
country. I was paid four dollars a day. I made only one 
trip. When the ship arrived at the Port of Naples I asked 
for shore leave to visit relatives at Alcara Li Fusi, Province 
of Messina. I was given three davs' leave but I staved 
away four or five days and upon my return to Xaples the 
ship had left. I tried to get on other American ships in port 
but as I had left my documents aboard ship I could not 
prove American seaman's status and they refused to take 
me. I returned to Alcara Li Fusi and wrote to my father 
asking him to obtain my documents from the ship but he 
couldn't go to New York from Cleveland. I did not have 
a passport, only the seaman’s documents with which the 
company had provided me upon embarkation at Xew York 
and which I bad left on the ship. 

Five or six months afterwards I came to the American 
Consulate at Palermo to make application for a passport. 
I had only my birth certificate which my father had sent me 
in Italy and they would not believe I was an American 
citizen. T do not remember how many documents I signed 
when I made this application. 

T was called into the Italian Army on or about April 18, 
1935. I protested personally against this service at the 
American Consulate at Palermo in 1935 before being in- 
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ducted but I did not sign any documents at that time. I was 
told to perform the service and that I would then be allowed 
to go to the United States. I was called for a second period 
of service in the Italian Army when war broke out in 1940 
and I served until 1942. 

2 Before T signed on the ship at Xew York in 1933 

I had applied to the Italian Consulate at Boston, 

Massachusetts for funds to return to Italy as I wished to 

see my grandmother. I presented myself to the Consul as 

an American citizen who was desirous of going to Italy. 

My application was accepted and the Italian consul said 

I must have ten dollars to pay for food aboard ship. As 

I did not have this money I was unable to depart with the 

aid of the Italian Consulate. I do not know who was to 

pay the remaining expenses of the voyage. The Italian 

Consul did not tell me that I would be subject to military 

service if I returned to Italy. I did not tell him that my 

onlv reason for returning was to visit mv grandmother. 
• • 

She had some property which was inherited by my father 
and will eventually come to me. I had no definite plans 
about how I would return to America after my visit to 
Italy. Although I applied to the Italian Consulate for 
funds to return to Italy and my application was accepted 
I procured the place on the American ship by my own means 
without help from the Consulate. 

I have nothing further to add concerning my return to 
Italy in 1933 or my service in the Italian Army. 

Rosario Maenza. 

Subscribed and sworn to before me this 2oth dav of Julv 
1949. 

Annf. MT. Meriam. 

American Vice Consul. 
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[Editor's note: Paragraph 4 of the preceding: Application 
for Certificate of Identity reads as follows: 

(4) I have not committed any act which, to my 
knowledge, might have implied allegiance to. or a claim 
of nationality of. a foreign state, except as follows: 
(If any such act has been committed by the applicant, 
he shall specify in the following: space the ])i*ecise 
nature of the act. the place where and time when it was 
committed, and explain how. notwithstanding such act, 
his claim of United States nationality is made in good 
faith.) 

I was forced to join the Italian Army under threats, 
and forced to take some kind of oath the importance 
of which 1 did not know or understand, without any 
intention of relinquishing my U. S. Citizenship. I at 
all times asserted and maintained my allegiance to 
the United States of America. 

paragraph 15 reads as follows: 

(15) I was born on the 29th day of July in the year 
1912. Since birth I have resided as follows: in Cleve¬ 
land. Ohio. USA. until IS months old: taken to Italy by 
parents: returned to the United States when 13 years 
old continuously resided in United States (at Cleveland 
and Xew York) until 1933. at which time I returned to 
Italy and for reason beyond my control have been com¬ 
pelled to stay. See statement. Exhibit “D" attached] 

EXHIBIT “D" 

[Editor's Note: Referred to in Paragraph 15 of the Pre¬ 
ceding Application For Certificate of Identity]. 

Paragraph (15) 

Rosario Maf.nza was born in Cleveland. Ohio, U.S.A. 
July 29. 1912. 

My parents took me to Italy when I was IS months old, 
where my mother died. I continued to live with my grand¬ 
mother in Italy and went to school there. My father 
brought me hack to Cleveland when I was 13 years of age: 

I went to school in Cleveland; learned to read and write 
English there. T was 16 years old when I quit school. 
After I left school I continued to live with and worked for 
mv father for about three months: I then went to New York 
Citv to live with mv sister (who is an U.S. citizen) and 



worked in a canning factory where my brother-in-law was a 
foreman: I continued to live with my sister until during the 
year 1033 I obtained employment on a boat sailing between 
the United States and Italy; when I landed in Italy I got 
leave to visit my relatives. I have been compelled to stay 
in Italy since that time. 


AFFIDAVIT BY ROSARIO MAENZA. PORTION OF DEFEND¬ 
ANT'S EXHIBIT NO. 5 

Additional Questions for Applications for American 
Uassr/ports or Registration 

1. Were you ever a member of the Fascist Party, or any 
other Fascist organization? 

If so, when were you inscribed, and what office have you 
held in the Partv ? 

X o. 

2. Have you ever voted in Italy? 

Give dates. 

Xo. 

3. Have you ever held any office or employment under 
the Italian Government? 

Give details. 

Xo. 

4. Have you ever held an Italian passport or card of 
identity ? 

Give details. 

Italian identitv card =S issued on Aug. 21, 1946 at Alcara 
Li Fusi, Italy. 

5. Was your father ever a member of the Fascist Party? 
If so, when was he inscribed and what office has he held in 
the Partv ? 

Xo. 

6. Did vour father serve in the armed forces of Italv? 

Xo. 

If so, give dates of service and state where he served. 

I never performed military service in Italy being exoner¬ 
ated as shown in my military certificate. 

I solemnly swear that my answers to the above questions 
are true to the best of my knowledge and belief. 

Rosario Maf.nza. 

Palermo, Italy. 

August 12,1947. 

Subscribed and sworn to before me. 

Hugh X. Whitaker, 

Uice Consul of the United 

States of America. 



103 


1 Department of State 

MILITARY RECORD OF ROSARIO MAEN2A. PORTION OF 
DEFENDANT’S EXHIBIT NO. 5 

Division of Language Services 

(Translation) 

TC Xo. 15249 
T-19 
Italian 

Xo. 2909 (20S) of the Catalog 
(R. 1946) 221 

Italian Republic. 

Messina Military District. 

Office of Recruitment and Registration. 

Registration Section for Noncommissioned Officers and 
Men. 

Messina, October 15, 1949. 

To the American Consulate General 
Palermo. 

Reply to communication of October 5, 1949 
File Xo. 15975/3 0 Enclosure 1, Xo. 221/AWM/jb. 
Subject: Rosario Maenza, son of Francesco /Maenza/, 
Class of 1912. 

Herewith a copy of enrollment sheet of the person in 
question. 

(S.) S. Artale, 

(Salvatore Artale), 
Colonel in Command. 

/Stamp of Headquarters, Messina Military District./ 
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Ri>g i>t rnt ion Regulations 

Xo. 107 (61) of the Catalogue 
(Para. 91) (R. 1947) 

Messina Military District 

Office of Recruiting and Registration 

Registration Section, Noncommissioned 
Officers and Men 

For Official Use 


Registration Xo. 36231 of the District of Messina (20) 


Copy of Registration Sheet of Rosario Maenza, son of 
Francesco Maenza and Kmerenziana Parrino Maenza/, 
Religion. Catholic, horn on July 29. 1912. in Cleveland. Ohio, 
F.S.A., registered in the Commune of Alcara li Fusi, Pro¬ 
vince of Messina. 

Personal characteristics, special identification marks, 
marriages and deaths of wives: 


Height, 1.66 M : Chest. .89 M. 

Hair, Color: Brown. Type: Straight 

Face. Oval 

Xose. regular 

Chin, regular 

Eyes, brown 

Eyebrows, brown 

Forehead, regular 

Complexion, ruddy 

Mouth, regular 

Teeth, sound 

At time of enrollment, could he read? Yes. write? Yes. 
Trade or profession, laborer 

3 Enrollment. Services, Promotions and other Regis- 

tration Changes: Date 

Levy soldier. Class 1912, Messina Military District, en¬ 
rolled and excused from service because of residence abroad, 
Royal Consulate of Italy in Cleveland, Ohio. F.S.A.. Sep¬ 
tember 27,1932. 

Called to arms and reported. April 6, 1935. 

As such, in 42nd Infantry Regiment, April S, 1935. 
Departed for Cirenaica with 42nd Infantry Regiment, 
mobilized for East African requirements and embarked at 
Genoa, September 15,1933. 
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Disembarked at Bengasi, September 18,1935. 

Departed for Eritrea, embarked at Bengasi, December 25, 

1935. 

Disembarked at Massaua, January 1, 1936. 

Embarked at Massaua for mobilization, September 2, 

1936. 

Disembarked at Genoa, September 10, 1936. 

Given an indefinite discharge (Mil. Eire. S 38091 of the 
Ministry of War, dated June 24,1936, September 19,1936. 
Given demobilization pay in amount of 300 lire. 

As such, in Messina Military District, September 19, 
1936. 

As such, entered on roll 115 of discharged infantry forces 
in the Messina Military District. February 22, 1937. 

As such, recalled to arms for instruction and assigned to 
the 3rd Infantry Regiment, April 10, 1939. 

Again granted an indefinite discharge under terms of 
Ministerial Circular 29020 of August 12. 1939, of Army 
Military Service ?/ Headquarters, August 22, 1939. 
4 As such, in the Messina Military District. August 

22, 1939. 

Recalled to arms and reported to the 3rd Infantry Regi¬ 
ment, June 10, 1940. 

As such, in territory declared to be in a state of war, 
June 10,1940. 

As such, again granted a discharge according to Circ. 
23270 dated October 9,1940, October 19,1940. 

Xo longer in territory declared to be in a state of war, 
October i9, 1940. 

As such, in the Messina Military District, October 19, 
1940. 

Campaigns, Meritorious Acts, Decorations, Citations, 
Wounds, Injuries, Broken Bones, Mutilations, During 
Period of War or Service 

Decorated with the Commemorative Medal for Military 
Operations in East Africa established by Royal Decree 
M.1150 of April 27,1936. 

Decorated with the Comrade in Arms Commemorative 
Medal for Military Operations in East Africa established by 
Royal Decree M.1150 of April 27,1936. bestowal Xo. 168233. 

Decorated with the Cross of Military Merit under Royal 
Decree M.-of May 2, 1936, with bestowal Xo. 101138. 

(S.) Lieut. Col. C. Giuffre, 

(Lieut. Col. Xicola Puglisi), 

Chief , Office of Recruitment and Registration. 
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Messina, October 14, 1940, 

[Illegible signature.] 

(Lieut. Col.) Carmelo Giuffre). 

Chief . Registration Section for 

Xoncom missioned Officers and Men. 

Stamp of Headquarters, Messina Military District. 


5 (Form Xo. 3o, Para. 432 of Recruitment Regulations) 


/Shield ' 

Commune of Aleara li Fusi 

Certilicate attesting to the outcome in the levy on young 
men born in the year 1912, by Rosario Maenza. 

The undersigned. Mayor of the above-mentioned com¬ 
mune, declares that it appears from the levy lists on file in 
the archives of the commune that: 


Rosario Maenza, son of Francesco Maenza and Emeren- 
ziana Parrino Moenza , born in Cleveland, Ohio, on July 
22.1912, formed part of the levy on those born in 1912: 

In the drawing he received Xo. —, and at the time of 
personal examination was enrolled by the Levy Council 
in-eategorv 


Appeared voluntarily, enrolled and excused from service 
on the basis of Form 3 which was received from Royal Con¬ 
sulate General of Italy in Cleveland, Ohio, Xo. 70 of the 
registry record under date of August 18, 1942. 

In witness /whereof the said Mayor issues the present 
certificate for emigration use. 


Dated. Julv 30, 1947. 

(L. S.) 

[Illegible signature]. 

Mayor. 

After comparing the foregoing certificate with the Regis¬ 
tration Rolls, I eertifv that it is correct. 

(L. S.) 

/Initialed >. 

(Eugenio Bassile), 

Colonel in Command, 
Commander of the District. 


Stamp of Headquarters. Messina Military District./ 
/Stamp of Italian Republic./ 
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1 DEFENDANT'S EXHIBIT NO. 6 

Comando Militare Territoriale di Palermo 
Ufficio Territoriale e Affairi Vari 
Sezione Terr, e Aff. Vari 

Unofficial Translation 

Palernio, January 31, 1950 

To The American Consulate General, Palermo 
File Xo 652/Terr. 

Subject: Prescribed form of oath 
Reference: Prescribed form of oath. 

It is confirmed that the form of the oatli prescribed by the 
Regulations of Military Discipline, edition of December 1, 
1S72, corresponds to the statement attached to the letter 
under reference. 

Acting 

Chief of Staff. 

/t/ (Col. Pietro Barbarino) 
/s/ P. Barbarino 


2 Unofficial Translation 

The “Regulations (Manual) of Military Discipline” of 
December 1. 1872 provides that all the duties of the soldier 
are outlined in the following oath, which must be solemnly 
sworn to by whoever enters the Army: 

“I swear to be faithful to the King and to his royal 
successors; to obey loyally the Statute and the other 
laws of the State and to fulfil all the duties of my posi¬ 
tion with the sole aim of the inseparable good of the 
King and of the Country.” 

By the oath the soldier solemnly engages his word of 
honor: when the soldier perjures himself he is marked by 
infamy. 

As regards the oath by the soldier a special question may 
be raised. In truth, it may be said that that (the oath) of 
the officials and the members of the legislative assemblies is 
voluntary, inasmuch as the taking of it may be avoided by 
declining the office; it is not so for the soldier because of the 
obligation to perform military service. (From: “Digesto 
Italiano”—Subject: “Political oath” Xo. 71 and Xo. 72). 
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Hmtrii S’tatrs (Court of Appeals 

For the District of Columbia Circuit 


Xo. 11,369 


Dean Aciu->ux. Scen tary of State, Appellant 

v. 


Rosario Maexza. Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


Appellee was born of alien Italian parents at Cleveland, 

>Iiio. on .Tulv i20, 1P12. Decause of his birth in the 

* 

United S ates. appellee was an American citizen. He was 
dso. at the time of his birth, an Italian citizen, by virtue 
d* the citizenship of his parents, under Italian law. There¬ 
fore. appellee had a dual nationality at birth (J. A. 31). 
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Durinix appellee's minority, ho suffered unusual liard- 
>hip- due to tho early doatli of his mother and the eco¬ 
nomic depivsMon of the 19.‘>0*s. (J. A. d4. 41. 42. 91) 
When h<* was approximately U months old. lie was taken 
to Italy to visit his grandparents t.T. A. 41, 91) Shortly 
hereafter. ills father returned to Cleveland, Ohio, and it 
was mu hum until his mother passed away (J. A. 41, 91). 
App-lkv centl'tue.I live in Italy until he was approxi¬ 
mately Id yea "s . f a ire. at which time he returned to 
Cleveland. Oh:.'. t<< live with his father (J. A. 41). lie 
attended ?>::hr • : vd pa rerhial schools in Cleveland for a 
’ *• '. ears, atn! v. because of the depression. was forced 
•*. • '• --ho.4 *• .>rder *o help support his family (,T. A. 
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Shortly after his arrival in Italy, appellee beiran his 
efforts to return to the United States. lie made several 
trips to the American Consul at Palermo, Italy (,T. A. .‘14. 
dd). He wrote to his family in Cleveland. Ohio, for his 
h : rth certificate, and on February 4. 193d. filled out a 
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formal application for a United Staler passport i.J. A. 
3d. SJ. >4). in an effort to return home. 

Having dual nationality, appellee was subject to the 
military con>cription laws of Itaiy. lie, therefore, re¬ 
ceived a notice to report for duty and service it. tile 
Italian Army (J. A. 33. 1U4). This was approximately two 
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make arrangements to come back home to America. It 
was at this time that they adviser! lie had expatriated 
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Since appdlee ignored his notice to report for military 
duty until the police came to get him. the regiment t<» 
which he was ultimately assigned h:t<! already been 
formed tJ. A 3*H. Having hus arrived later than his 
fellow draftees. and. the organization of his regiment 
already eonrdete. appellee was riot obliged to take tin* 
oath, of allegiance to the King as is generally required 
of Italian soldiers f.T. A. 3$. 41). The oath of allegiance 
i< a mere formality required only wlwn soldiers enter 
the Italian Armv for the first time, and i* is administered, 
to groups of soldiers, not individually. (J. A. 3$) 

Thereafter, nnnolleo served three other tours of dutv 
in the Italian Armv. and was inducted under conditions 
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STATUTES INVOLVED 


Section 2 of the i'.xj'atrintion Act of ^larch 2. 11)07. 
:;4 S;a . 122S provided in pertinent part: 

That any American citizen shall be deemed to have 
expatriated himself * * * when he lias taken an oath 
of allegiance to any foreign state. 

Section 4*>1 ib) and (>•) of the Nationality Act of 1040. 
.14 Stat. lliS (< I’.S.U. S <>1). provides: 


“A person who is a national of the United States, 
whether by birth or naturalization, shall lose his 
nationality by: 

* * # * 

**(b) Taking an oath or making an affirmation or 
other formal declaration of allegiance to a foreign 

v- 

state: or 

•*(c) Entering, or serving in. the armed forces of 
a foreign state unless expressly authorized by the 
laws of the United States, if he has or acquires the 
nationality of such foreign state." 


SUMMARY OF ARGUMENT 

Appellee was an American citizen at birth. Tie was 
also an Italian citizen under Italian law, by virtue of the 
nationality of his parents. 

Expatriation ;< the voluntary renunciation of national¬ 
ity or allegiance. Perkiu.* v. TJn. 307 U. S. 325. 334. 
American citizenship is presumed to continue until ex¬ 
patriation is established. JJnurnsfein v. Liftilwm. 100 
U. S. 423. Expatriation provisions are penal in nature. 
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and should be strictly construed to preserve American 
citizenship. In re Wildberyer, 214 Fed. 50S, 509. 

When appellant raised the affirmative defense of ex¬ 
patriation, it had the burden of proof until the termina¬ 
tion of the action. Bauer v. Clark , 1G1 F. 2d 397 (C. A. 
7): Reliance Life Insurance Company v. Buryess. 112 F. 
2d 234 (C. A. 8), certiorari denied. 311 U. S. (>99, 85 L. 
Ed. 453. 


One who asserts the loss of citizenship must prove it 
by clear, unequivocal and convincing evidence which does 
not leave the issue in doubt. United States v. Sherrock. 
27G Fed. 30 (1921). Moreover, one charged with expatria¬ 
tion is entitled to the benefit of a reasonable doubt. United 
States v. Ilejnniy . 50 F. Supp. 5GC> (1945). 

Applying these principles to the instant case, it is 
clear that appellant offered insufficient proof that ap¬ 
pellee expatriated himself. 


In regard to whether appellee took an oath as an inci¬ 
dent to his military service, two things were relied upon: 
(1) appellee's admission in his application for a Certifi¬ 
cate of Identity that he was “ forced to take some kind 
of an oath," and (2) the regulation that all soldiers in the 
Italian Army must take an oath. This does not measure 
up to the evidence in Gillars v. United States, 182 F. 2d 
9f>2. where it was freely admitted that an oath of alle¬ 
giance had been taken. The admission on its face indi¬ 
cate?: that the oath was not taken voluntarily which is 
essential to expatriation. In any event appellee denied he 
ever took the oath, and it is doubtful that he understood 
what was in his application for a Certificate of Identity. 
The Italian Military "Regulation requiring all soldiers 
take an oath is not evidence that appellee took an oath or 
complied with said regulation. Moreover, it is clear that 
the appellee was drafted into the army during the re- 
gime of Mussolini against his will and anv alleged oath 
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taken in connection with such military service was that 
required <>t’ an inductee and. therefore, involuntary. 

In regard to whether appellee's military service was 
voluntary, consideration must he given to Mussolini's 
Fascist dictatorship with its lack of regard for individual 
liberty and freedom. A])pellee. as a dual citizen, entered 
the Italian Army pursuant to a universal conscription 
law. Appe-lant offered no evidence of the circumstances 
immediately surrounding Appellee's entry into the Army 
or tin* taking of an oath in connection with his military 
service. Appellee did not go to Italy in 1933 with the 
express purpose of .joining the Italian Army. Otherwise, 
why did lie wait until 193." ? Why did he fill out an aprdl- 
cathm for a United States passport two months before 
he was drafted? 

In *!;e words of the Attorney General of the United 
Sta- •>. **the' choice of taking th.e oath or violating the 
lav wa~. for a soldier in the Army of Fascis* Italy, no 
cl’.c'.-e at a 1 ].*’ r41 Op. Atty. Gen. Xo. If.) Under these 
circum<*auces. appellee's choice of servimr in the Italian 
Army ruder a system of legal compulsion, or going to 
ked th.e voluntariness of choice essential to accom- 
\’tvp rintion. Therefore, appellee is now and alwnvs 
1ms p citizen of the United Stages, and the .in dam out 
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he 1 ow should he affirmed. 


ARGUMENT 

I 

The Evider.ee Was Insufficient to Prove That Appellee 
Took a Foreign Oath of Allegiance. 


A. F.X'ift riafirni Muff 77 c Tin aril Unon Yohnitaru A 


r- 


You :—Expatriation is defined a< the voluntary renuncia¬ 
tion of nationality or allegiance. Perkin .* v. FJp. 307 U. S. 
3A". 334. (1939): Dos Prif e.r. rej. Camara v. Xieholf. 101 


F. 2d 660 (C. C. A. 1st 1947). Moreover, expatriation pro¬ 
visions are penal in nature and should be strictly con¬ 
strued to preserve American citizenship. In re Wild- 
bergcr, 214 F. 50S, (1914). The Supreme Court of the 


United States aiso said in McKenzie v. Jhire. 230 l 


299, that expatriation should not be arbitrarily imposed. 


13. The Appellant Had The Harden Of Proof: —Citi¬ 
zenship in this country is looked upon as an important 
civil right (Yuichi Lnouye v. Clark, 73 F. Supp. 1000 
(D. C. S. 1). Cal., 1947) and i». must not be dealt with 
lightlv. Thus, the cases involving an effort to set aside a 
man's citizenship are closely analogous to a public grant 
of land. Johannesscn v. United States, 227) U. S. 227, 23S 


(1912). To set aside such a grant the evidence must be 
"clear, unequivocal and' convincing—it cannot he done 
upon a bare preponderance of the evidence which haves 
the issue indoubt." (Italics added.) Maxwell Land-Grant 
Case, 121 U. S. 327). 3S1. (1SS7); United Stales v. San 
Jacinto 'Tin Corn pang, 127) U. S. 273. 300, (l^S^); Wig- 
more on Evidence. (3rd ed.) sec. 249S. 


When appellant raised the affirmative defense of ex¬ 
patriation, it had the burden of proof until the termina¬ 
tion of the action. Hauer v. Clark. 1(11 F. 2d 397 (0. A. 


7. 1947): Reliance Life Insurance Company v. 
112 F. 2d 234 (C. A. S. 1940). certiorari denied 


L nrgess. 

3ii r. s. 


099. So L. FA. 453. 


Tn the case of Hauer v. Clark, supra, the court also said 
at page 401: 

“If we regarded this case close on the facts or thought 
the findings of doubtful validity because of insuffi¬ 
cient proof, we would feel compelled to give the 
Plaintiff the benefit of the doubt.” 

That appellee was entitled to the benefit of a reasonable 
doubt is well founded. United States v. ffegmig. 7)0 F. 
Supp. odd (D. C. Tnd. 1943). That appellant had the 
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burden of proving the allegation of expatriation by 
“clear, unequivocal and convincing evidence” virtually 
“beyond a reasonable doubt" is also supported by the 
courts. Unite} States v. Kniyht . 391 F. 1-9, 134. (D. C. 
Montana 1933). The court in the Knight case, supra. 
quoted from an earlier opinion. Unite} States v. Sharroek. 
37(> F. 30. where the court said: 

“To deprive a man of his priceless possession of and 
inestimable right of American citizenship, there must 
be full proof. (Italics added) Nothing will warrant 
cancellation of his grant of citizenship, but clear, un¬ 
equivocal and con vinci no evidence (italics added) 
that in quantity and quality inspires confidence and 
produces conviction of the truth of the charge, virtu- 
anil beyond reasonable doubt." (Italics added.) 

C. Evidence Offered Gave Bise To Possible Conflict- 
inf/ Inferences: —Appellant relies on a statement con¬ 
tained in appellee's Application for a Certificate of Iden¬ 
tity and an inference drawn from the Italian Military 
Regulations of 1^73 to establish that appellee took an 
oath of allegiance in connection with his Italian military 
service. 

The statement contained in appellee's Application for 
a Certificate of Identity that he was “forced to take 
some kind of oath, the importance of which I do not 
know or understand" is not evidence that appellee took 
an oath of allegiance to the King of Italy in connection 
with his military service. 

Appellant tries to ignore that part of appellee's Ap¬ 
plication for a Certificate of Identity where he says he 
was "forced" to take some kind of an oath. Of course, 
the word “force" is utterly inconsistent with the rule, that 
expatriation can only result from an act which is volun¬ 
tary (1) Perkins v. El a. supra, and the result of a free 
and intelligent choice (2) Yuiclii Inouye v. Clark, supra. 
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in the instant ease, appellant produced no evidence what¬ 
soever showing that an oath was taken voluntarily. 


Appellee submits that the contents oi’ the Certificate of 
Identity were not entitled to any probative value. At 
most, the statement relates only to the plain, unadorned 
legal conclusion that the appellee was “forced to take 
some kind of an oath**—a conclusion insufficient as a mat¬ 
ter of law to form a basis for the determination of so 
important a matter as the loss of American citizenship. 


In Gillars v. L’nitcd Slate*, S7 App. D. C. lb. 182 F. 2d 
9b2, the defendant contended that she had expatriated 
herself by taking a written oath of allegiance to Hitler. 
The language of the oath was not subject to testimony. 
The Court of Appeals for the District of Columbia Circuit 
rejected the contention of expatriation., holding that the 
testimony was too vague as to the transaction in question, 
and stated: 


“There was no indication, however, that the paper 
which she said she signed was intended as a renuncia¬ 
tion of citizenship; there is no testimony whatever 
that it was sworn to before anyone authorized to ad¬ 
minister an oath or indeed before anyone at all; its 
exact content is uncertain: if it be treated as an 
affirmation or declaration rather than an oath it is 
informal rather than formal in character: and there 
is no connection whatever shown between it and any 
regulation or procedure having to do with citizenship 
or attaching one-self to the "Reich or to Hitler. These 
circumstances preclude attributing to it the character 
of such an oath or affirmation or other formal declara¬ 
tion ns the statute requires to bring about expatria¬ 
tion.** 

Tn other words, the Court of Appeals for this Circuit has 
held that it must be clearly shown that an oath was actu¬ 
ally taken and administered before a person authorized 
to give oaths, and the exact content of the oath must be 
certain, before it can be treated as a formal oath affirming 
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allegiance to the head of 
tiie statute. 


uate within the meaning of 


Appellant's Exhibit (i. showing that the Italian Regula¬ 
tions of Military Discipline of 1S7 — required soldiers to 
take an oath of allegiance, was not evidence that appellee 
complied will; said reg dations. or in fact took an oath 
within the meaning of the expatriation statute. In addi- 


>). This shows the 
case, and the result- 
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Tn attemptimr t" establish expatriation by **inference” 
appellant overlook-: the well-settled rule in citizenship 
cases that die gov rnment lias die burdmi of proof, and 
it must re-et tliat burden witli evidence which is “clear, 
unequivocal an.l convincing.”’• Expatriation cannot be 
acenmpbdn-d by evidence wliicli leaves tin'* issue in doubt. 2 
One who asserts loss of citizenship must prove it “vir¬ 
tually bevond a t*- - ** 1 s« embV doubt.” 3 Moreover, appellee 
A endtleil to tin - * bmn-fit of a reasonable doubt. 4 

For the above reasons it is submitted that appellant 
did not provide sufficient evidence * that appellee volun- 


’ Sec discussion relative to appellant’s burden of proof and au¬ 
thorities. (Point I. (B) supra). 

- Ibid. 

3 Ibid. 

4 Ibid. 


•' Appellant says the proof in the instant case that appellee took 
an oath of allegiance to Italy is “strikingly similar to that held 
sufficient” in Bauer V. Clark, supra. 404. 405. No court would 
agree with this conclusion after reading the opinion, wherein it 
was concluded that Bauer took an oath of allegiance. It was es- 
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tarily took an oath to Italy in connection with his mili¬ 
tary service, nor did appellant meet the required burden 
of proof. However, it should be noted before passing on 
to the next argument that the District Court found ap¬ 
pellee's military service to be involuntary. Therefore, 
even if an oath was taken in connection with appellee's 
army service, it still would not have resulted in appellee's 
expatriation because an oath taken as an incident to in- 

voluntarv militarv service is also involuntarv and under 

• • • 

duress. Tonmsicchio v. Achesov. 9 s; F. Supp. 1 (>(> (1951): 
Fed eric] v. Clark. 99 F. Supp. 1019. 1021. 


II 

The Evidence Was Insufficient to Show That Appellee’s 
Italian Military Service Was Voluntary. 

As already pointed out herein. (Point I. (B), the 
burden of ’proof was on the appellant to show that 
appellee's military service was voluntary by *• clear, 
convincing and unequivocal" evidence. An act of expatri¬ 
ation must be voluntary. Parkins v. El a. supra, and estab¬ 
lished “virtually beyond, a reasonable doubt.*' United 
States v. Sharrock. supra.. 


tablished by expert testimony that if anyone did not take an oath 
at a swearinjr-in ceremony, the commanding officer was personally 
required to administer the oath. It was also established that 
Bauer personally asked that the oath be administered. In addition 
to all this, it was made clear in the case that Bauer had been a 
German spy. and on one occasion even boasted how wonderful the 
German troops were as compared with the American troops. In 
the instant case, appellant offered no evidence to contradict ap¬ 
pellee's testimony that he was able to avoid taking an oath of 
allegiance because his regiment had already been formed, and 
that he thereby avoided the necessity of taking an oath. Cer¬ 
tainly the facts in the Bauer decision do not bear even a close 
resemblance to the case at bar. 
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I; is admitted that there are difficulties surrounding the 
government's efforts to prove acts of expatriation. Never¬ 
theless. this does not lessen appellant's obligation to meet 
the required burden of proof nor does it provide a means 
whereby citizenship can be cast aside by evidence which 
only gives rise to an inference. A contrary position 
would be utterly inconsistent with our entire American 
system of jurisprudence, and the time-honored view that 
United States citizenship is the most precious right in all 
the world today. Regarding the importance of taking 
away a person's V. S. citizenship the Supreme Court in 
$rh>''i'hr>r(m v. 7W/7 Slafrs. 320 Y. S. IIS. 122 (1943). 
said: 


**In its consequences it is more serious than a taking 

of one's property, or the imposition of a fine or 

penalty. For it is safe to assert that nowhere in the 

world today is the right of citizenship of greater 

worth to an individual than it is in this countrv. It 

• 

would be difficult to exaggerate its value or import¬ 
ance. By many it is regarded as the highest hope of 
civilized man.” 


Appellant offered evidence inferring that appellee knew 
before he went to Italy that he might be drafted, and 
relies upon appellee's statement to the Immigration au¬ 
thorities at Boston in 1933 that he would “just as soon 
go over and join the Army.” (,T. A. 92) Evidence was 
also offered to show that appellee obtained an exemption 
from Italian military service in 1932 (J. A. 42, 92), when 
he was living in the I". Sh, and appellant argues that this 
laid a foundation for appellee's subsequent entry in the 
Italian Army. (Usually, orm who wants to join an Army 
doe< not proceed by seeking exemption from service in 
it.) Appellant speculates. that appellee may have gone to 
Italy at the expense of the Italian Government. (The 
defense of volnntarv repatriation at the expense of the 
Itahan Government was dropped hv appellant at the trial 
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below.'*) Appellant also assumes and speculates on ap¬ 
peal, but there is no evidence in the record, that appellee 
may not have volunteered because of the differences in 
the length of duty required when an Italian is drafted as 
against a volunteer. 

On the other hand, appellee offered evidence to show 
that lie did not go to Italy in 1933 with the express pur¬ 
pose of joining the Italian Army in 1935, (J. A. 30, S3, 84) 
and that his military service was pursuant to a compulsory 
conscription law. Appellee established, that lie did not 
enter the Italian Army until almost two years after he 
reached Italy, and that he also made out an application 
for a United States passport two months before he was 
involuntarily conscripted (J. A. S3) Appellee testified 
that he made nine or ten trips to the American Consul 
before he was drafted in 1935. and that he waited until 
the police came and “forced** him to go into the Italian 
Army (J. A. 37) Letters written by appellee to his 
sister and brother-in-law were offered, but not admitted 
in evidence, which showed that he wanted to return to the 
United States prior to his induction, and always con¬ 
sidered himself an American citizen (J. A. 85-89) Appel¬ 
lee's evidence was necessarily considered against the back¬ 
ground of Italy's devastating war in Ethiopia in 1935. 
and Mussolini's Fascist dictatorship with its utter lack 
of regard for the individual’s freedom of choice and 
liberty. 

On the basis of appellant's evidence it is possible to 
infer that two years before appellee's induction into the 

1 See original minutes of trial below on file with the Clerk of 
this court, papre 9. 
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Italian Armv lie miirlit have entered willimrlv." However. 


' Appellant relies an Hamamoto v. Acheson, 9S F. Supp. 904 
<S. D. Cal. 1951). as authority for the proposition that one who 
knowingly placed himself in a position from which he might be 
drafted could not later assert that his military service was in¬ 
voluntary. It is submitted that the instant case is distinguishable 
from the Hamamoto case. Both involve dual citizens subject to 
the military conscription laws of foreign countries. Hamamoto re¬ 
ceived his notice to report for his army physical examination three 
months after he arrived in Japan, while it was almost two years 
before appellee was involuntarily inducted, and in the meantime 
he had made several trips to the American Consul (J. A. 35), and 
approximately two months before his induction made an applica¬ 
tion for a United States passport. (J. A. 36. 6S). Hamamoto re¬ 
sponded promptly when he received his notice to report for a 
physical examination, whereas appellee waited until the police 
came and threatened to throw him in jail (J. A. 31). It is sub¬ 
mitted. therefore, that the instant case is distinguishable from 
the Hamamoto case and had Hamamoto made the same efforts to 
preserve his American citizenship that appellee made, the Court 
would undoubtedly have reached a different result. Appellant also 
relies upon Savorgnan v. United States. 33S U. S. 491. and Mc¬ 
Kenzie v. Hare, 339 U. S. 299. as authority for the same rule laid 
down in the case of Hamamoto v. Acheson. supra. The Savorgnan 
and McKenzit cases, supra, both involved a situation where an 
American-born woman wanted to marry a person of foreign na¬ 
tionality. In the Savorgnan case, the lady applied for Italian 
citizenship while still in this country, and went to live in Italy, 
staying about four years. Appellee as a dual citizen did not apply 
for Italian citizenship at any time during his life. He acquired it 
at birth by virtue of the nationality of his parents. Therefore, 
appellee was always subject to the laws of Italy by virtue of his 
dual citizenship. The facts in the McKenzie case, insofar as the 
issues involved here are concerned, are essentially the same as in 
the Savorgnan case. There the woman married a citizen of Eng¬ 
land and did not discover her difficulty until she tried to vote. 
Thus, it is clear that both the Savorgnan and McKenzie cases are 
entirely different from the instant case on the facts alone. Cer¬ 
tainly the voluntariness of choice in marriage, while a resident of 
the United States, to a person of foreign nationality, does not 
compare with the choice of Italian military service pursuant to a 
compulsory conscription law under Mussolini’s Fascist dictator¬ 
ship. Also and perhaps equally important is the fact that appellee 
was a dual national and therefore subject to the laws of Italy and 
the United States, whereas in both the Savorgtian and McKenzie 
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there is also undisputed evidence which shows that at a 
later date (two months before his Italian military serv¬ 
ice be,iran. appellee made out an application for a U. S. 
passport) appellee would not have entered will irmly (J. A. 
•"'(1. ''.'I). Thus, the instant case presents a situation where¬ 
by appellant is seeking to take away a man's priceless 
American erir.enship on the basis of evidence of the ap- 
]>ellee*s stale of mind almost two years prior to the time he 
allegedly expatria‘e'1 himself. 7 The mere fact that appellee 


cases the women were American citizens only. Apparently appel¬ 
lant overlooks the essential ingredients of marriage as contrasted 
with service in an army. Unless appellee is sadly mistaken, mar¬ 
riapre does not contain the element of force, at least in the same 
manner as does military service pursuant to a compulsory con¬ 
scription law. Appellant also relies upon Cantoni v. Acheson, 88 
F. Supp. 576. (D. C. X. D. Cal. 1950). This case involved a dual 
citizen of the U. S. and Italy who was taken durinpr his minority 
to Italy. Cantoni never asserted his riprhts as an American citizen 
until he received notice that he had inherited some property from 
his uncle in the United States. He was drafted and took an oath 
as an incident to his army service. He also voted in an election, 
lie defended these actions by asserting that they were done with¬ 
out knowledge that he was entitled to American citizenship. The 
Court held that his actions were voluntary and thus he had for¬ 
feited his rights as a citizen. The Cantoni case, not dealing with 
the element of duress, differs substantially from the instant case. 
Appellee knew and believed he was an American citizen and did 
everything in his power to preserve it. Therefore, there is no 
basis for comparison between the instant case and the Cantoni 
case. 

7 Appellant relies upon .V eft v. United States, 105 F. 2d 688. 
699 (C. A. 8). apparently to make up for its lack of evidence as 
to the immediate circumstances surrounding appellee’s entry into 
the Italian army, and his state of mind at that particular time. 
In the Xcff case, as appellant properly pointed out, the court held 
that intent may be ascertained from the acts and declarations of 
the person involved before and at the time of the alleged act. 
However, appellant failed to point out what the court went on to 
say: "And when a previous act indicates an existing purpose, 
from which known rules of human conduct may fairly be pre¬ 
sumed to continue and control (italics added) the defendant in 
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•* might" have known that ho "might” he drafted does not 
remove the primary force and effect of the duress, coer¬ 
cion and undue influence that surrounded his military 
service. Yuichi Inaapc v. (’lari', supra. The evidence was 
simply insufficient to support a finding of expatriation, 
and it is submitted that no court under like circumstances 
would hold otherwise. 

In view of the fact that no evidence was offered by 
appellant which showed that appellee's Italian military 
service was voluntary, except that upon which conflicting 
inferences could be drawn, the test applied by the Dis¬ 
trict Court as to what constituted involuntary service in 

a foreign armv was correct. This is fortified bv the fact 
• • 

that appellant failed to offer evidence of the immediate 
circumstances surrounding the alleged acts of expatriation 
as distinguished from inferences drawn from events 
which took place almost two years before appellee's army 
service be^ran. 

IVe kav“ here a case of a dual citizen, who was pos¬ 
sessed of American citizenship bv birth and Italian citi- 
zenship by virtue of the nationality of his parents under 
Italian Law. Thus, it must be remembered that appellee 
entered the Italian Army pursuant to a compulsory con¬ 
scription law. 


the doinc of the act in question, it is admissible in evidence.” 
The court also said, and this is the important point, that the evi¬ 
dence ‘‘must be sufficiently near in point of time to afford a pre- 
snmptioji that the element sought to be established existed at the 
time of the commission of the offense charged .” (Italics added.) 
Thus, it is clear that the instant case differs substantially from 
the rule laid down in the Xeff case. Appellant relies on statements 
made by appellee two years before his Italian military service 
bejran. to establish his intent. However, appellee’s alleged intent 
could not "fairly be presumed to continue” nor were these state¬ 
ments "sufficiently near in point of time” in the liyht of appel¬ 
lee’s application for a passport before his induction into the army, 
together with the other evidence of his many efforts to return to 
the United States. 
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The Attorney General of the United States in an opinion 
dated May S, 1931, (41 Op. Atty. Gen. No. 16). in regard 
to foreign military service tinder a compulsory conscrip¬ 
tion law, by a dual citizen of the United States and Italy, 
said: 


“Generally, it may lx* assumed that an act performed 
under legal compulsion lacks the voluntariness of 
choice that is essential to accomplish expatriation.” 

At another point in the same opinion the Attorney Gen¬ 
eral said: 

“In my opinion, the choice of taking the oath or vio¬ 
lating the law was, for a soldier in the army of Fas¬ 
cist Italy, no choice at all. Mr. Panzica’s oath can 
onlv be regarded as having been taken under legal 
compulsion amounting to duress.” 

Other evidence that the appellant recognizes the legal 
compulsion amounting to duress which surrounds service 
in the Army of Fascist Italy is clearly set forth in a 
memorandum s by the Solicitor General of the United 
States. This memorandum was filed in March. 1952, 
by the respondent in regard to a petition for certiorari 
in the Supreme Court in the case of MandoU v. Achcson-. 
193 F. 2d 920. The Solicitor General said: 

‘‘In view of a ruling by the Attorney General on May 
S. 1951. in 41 Op. Atty. Gen. No. 16, to the effect that 
‘the choice of taking the oath or violating the law 
was, for a soldier in the army of Fascist Italy, no 
choice at all.’ and that the oath there could ‘only be 
regarded as having been taken under legal compulsion 
amounting to duress, 7 we do not contend that the de¬ 
cision of the court below should be sustained upon 
this alternative ground of statutory expatriation by 
reason of the oath.” 


8 Mandoli (Petitioner) v. Acheson. Memorandum for Respondent 
on petition for certiorari. No. 597, October term, 1951. 
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Tile Court of Appeals in the Mamloli case did not con¬ 
sider the taking of an oath as a ground for expatriation. 

It is difficult to see why the Department of Justice 
wishes to press this appeal in the light of this opinion, 
and its willingne.- > to confess error in the ManAoIi case. 


The view enunciated hy the Attorney (Jeneral is well 
taken hy the courts. ' In the case of Toniassicchio v. Ache - 
son.'" PS F. Supp. ldd (Ipol). which also involved a dual 
national subject to the conscription laws of Italy. Judge 
HoltzofF said: 

*\ . . a protest would have been futile and a refusal 
to take the oath would have been equally ineffective. 
The plaintiff might well have feared severe reprisals 
if lie either protested or contested the order to re¬ 
spond to the draft. During the Fascist regime in 


? Dos Reis c.r. rcl. Camara v. Sickols, 161 F. 2d S60. (C. A. 1) 
In re Goad. 75 F. Supp. 26S. (D. C. \V. D. Pa. 1947) 

Ishikawa v. Acheson. S5 F. Supp. 1. (D. C. Hawaii, 1949) 
Shibata v. Ac lies on. S6 F. Supp. 1. (D. C. S. D. Cal.. 1949) 

Podea v. Acheson. 179 F. 2d 306. (C. A. 2. 1950) 

Kantio v. Acheson. 92 F. Supp. 1S3. (D. C. S. D. Cal.. 1950) 
Kato v. Acheson, 94 F. Supp. 415. (D. C. S. D. Cal.. 1950) 

Ozasa v. Acheson. 94 F. Supp. 436. (D. C. S. D. Cal. 1950) 
Tomasicchio V. Acheson. 9S F. Supp. 166. (D. C. D. C., 1951) 
Fercdici v. Clark, 99 F. Supp. 1019, (D. C. W. D. Pa., 1951) 

*' Appellant argues that appellee was under a duty to protest, 
at the time of his notice of induction, to the American Consular 
officials in Italy. This ignores appellee’s credible evidence that he 
made out an application for a passport, plus his many other efforts 
to return to the United States before his induction, and his testi¬ 
mony that he reported to the American Consul the fact that he 
had received his notice, and asked for his assistance in returning 
to America. Even though Italy and the United States were not 
at war in 1935. it must be remembered that Italy was a Fascist 
dictatorship and engaged at that time in the war in Ethiopia, in 
which campaign appellee was forced to serve. Therefore, appel¬ 
lant’s attempt to distinguish the Japanese cases of Okimura V. 
Acheson (343 U. S. S99) and Murata V. Acheson (342 U. S. 900) 
on the grounds that we were at war with Japan and not with 
Italy, offers little help. 
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Italv it would have been realistic to fear such an 
eventuality. The Government doe? not restrict its, 
solicitude to stout-hearted men. The timid, the 
and the ignorant are equally entitled to its protection. 
The law does not exact a crown of martyrdom as a 
condition of retaining: citizenship.” 11 

One of the leading: cases is Dos Reis ex. rel. Camara v. 
Xichols. 161 F. 2d SCO. (C. A. 1). where the court held 
that a dual citizen who was required to give service in 
the Portuguese Army with a concentration camp as the 
alternative, did so under duress. Aside from appellee's 
testimony that the police came to get him and threatened 
to throw him in jail if he did not serve in the Italian 
Army, it is logical and fair to assume that appellee had 
no more of a choice than was given in the Dos Rris case 
to the petitioner, in ligrlit of conditions in Italy at the 
time. 


In Sliibata v. A ehrson. 86 F. Supp. 1, (1949), the court 
found that a dual citizen who was inducted into the Japa¬ 
nese Army in 194d did not lose his American citizenship, 
and said in pertinent part: "Plaintiff believed that he 
was subject to the conscription laws of Japan . . . and 
further believed that he would be liable to criminal penal¬ 
ties including: imprisonment for failure to comply there¬ 
with." As a citizen of Japan, the plaintiff was subject to 
its conscription laws, and like appellee here, could have 
been punished by imprisonment for failure to respond to 
its induction. 


In Ip re To F. Supp. 26' ? . (1947). plaintiff was a 

dual citizen of the Fnited States and Czechoslovakia. Tie 
was inducted into the Army pursuant to a conscription 
law. Like appellee hero, plaintiff ignored his notice until 


*'* The Justice Department noted an appeal in the Tomasicchio 
case but later it was dropped. 
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the police came to his home and forcibly delivered him to 
the military authorities of that country. The court held 
that plaintiff did not expatriate himself because he had 
no alternative but to join the Czech Army. Judge dour- 
ley significantly stated: 


“It is clear to me that Congress intended that in no 
event should a person entering or serving in the 
armed forces of a foreign state, where the service is 
involuntary and where the avoidance thereof is not 
within the power of the individual, lose his citizen¬ 
ship as a result therebv.” 


The rule that foreign military service must be without 
JcfiaJ or factual compulsion is also followed by District 
Judge McLaughlin in Ishikawa v. Aeheson. So F. Supp. 


1. (1940). which involved another case of a dual citizen 
who was inducted into the Japanese Army pursuant to a 


compulsory conscription law. 1 nder these circumstances 
the Court held that Plaintiff's military service was invol¬ 
untary. and therefore, he did not lose his American citi¬ 
zenship. — 


Appellee invites the attention of the court to the recog¬ 
nition given by the Board of Immigration Appeals to the 
compulsion which surrounds military service in European 
countries where universal conscription exists. Tn Matter 
of S.. File Xo. Ah P. 3S.v>Sl. the Board upheld the citi¬ 
zenship of a person of American and Lithuanian nation¬ 
ality who was compelled to serve in the Army of Lithu¬ 
ania. The Board stated: 


“Relying upon the requirement in Lithuania to serve 
in the armed forces, and the applicant’s assertion 
that he did not serve willingly, but did not protest 
because of his conviction that protest would be futile, 
which assertion is not contradicted, we conclude that 
a finding of expatriation is not warranted.’’ 
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In Podea v. Marshall, 83 F. Supp. 216, the lower court 
held that failure to protest rendered induction voluntary. 
(Appellee did protest herein.) The Court of Appeals 
reversed in an opinion which declared (179 F. 2d 306) 
that: 

“It seems most technical to hold that plaintiff did not 
act under duress.” 

Thus, in light of the legal and factual compulsion sur¬ 
rounding appellee's induction into the Italian Army with 
all the terrible consequences that would flow from failure 
to obey the draft under Mussolini, it would be most tech¬ 
nical to hold that appellee expatriated himself by volun¬ 
tary military service in a foreign army. It is submitted 
that appellant simply failed to offer sufficient evidence to 
support the claim that appellee expatriated himself. If 
there is any doubt it should be resolved in favor of the 
appellee. Bauer v. Clark, supra: United States v. Heymig. 
supra: United States v. Sharrock. supra. Also an oath 

taken in connection with involuntarv militarv service 

• • 

would not result in expatriation because an oath taken as 
an incident to involuntary military service is also involun¬ 
tary and under duress. Tomasiechio v. Acheson. supra; 
Feredici v. Chirk, supra. 


CONCLUSION 

The judgment below should be affirmed. 

"Respectfully submitted. 

Charles "R. Richf.y 
50S Wyatt Building 
777 14th Street. X. W. 
Washington, D. C. 
Attorney for Appellee 


